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ABSTRACT 

This hearing concerns a bill (S.1645) tot (1) 
reauthorize funding for Bureau of Indian Affairs (BIA) schools and 
dormitory facilities; (2) prevent termination or alteration of 
BIA-funded schools except by specific provision of law or as 
requested by tribal governing bodies; and (3) require full disclosure 
to the tribal governing body of any relevant action under 
consideration by the Department of Interior of BIA. The bill also 
covers modifications to the funding formula for BIA schools, 
coordination of educational programs between BIA schools and public 
schools, extension of gifted and talented programs, details of 
funding for Navajo Community College, and policies on consultation 
between the Department of Interior and Indian tribes and 
organizations. Congress criticizes the BIA for denying the Indian 
people an effective voice in BIA programs, and supports Indian 
self-determination through grants to tribally controlled schools. New 
Mexico Senator DeConcini, a bill sponsor, stated that this bill is a 
reaction to recent BIA proposals- made with tribal consultation. 
Statements came from sesiators and from representatives of the 
Department of Education, national Indian organizations, and tribal 
councils, schools, and education departments, and addressed the 
principle of direct government to government consultation on 
education issues, the failure of BIA to maintain the quality of 
Indian education, funding problems of cooperative schools integrating 
BIA and public school students, adult Indian education, measures of 
enrollment, and Indian eligibility problems. The Department of 
Interior statement strongly opposed enactment of the bill. (SV) 
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INDIAN EDUCATION AMl]NDMENTS ACT 



TUESDAY, SEPTEMBER 29, 1987 

U.S. Senate, 
Select Committee on Indian Affairs, 

Washington, DC, 

The committee met, pursuant to notice, at 9:42 a.m., in room 485, 
Russell Senate Office Building, Hon. Daniel K. Inouye (chairman of 
the committee) presiding. 

Present: Senators Inouye, DeConcini, Evans, £md Murkowski. 

OPENING STATEMENT OF HON. DENNIS DeCONCINI, 
U.S. SENATOR FROM NEW MEXICO 

Senator DECk)NCiNi [acting chairman]. The Senate Select CJom- 
mittee on Indian Affairs will come to order. 

Good morning and welcome to the hearings on S. 1645, the 
Indian Education Amendments Act of 1987. 

This is the second of two hearings held by the Select Committee 
on Indian Affairs on the subject of Indian education. While we had 
hoped to hold additional field hearings, our time for the current 
legislation is dictated in part by activities of the Labor and Human 
Resources Committee which is drafting an omnibus elementary 
and secondary education bill as a companion to H.R. 5 and in 
which we hope to incorporate the provisions of S. 1645. 

Because the Labor and Human Resources Committee will be 
completing their action in mid-October, our committee has sched- 
uled markup on 8: 1645 this Friday, October 2. Many of the provi- 
sions in S. 1645 are identical to those in H.R. 5 which passed the 
House in May. 

The impetus for both bills comes from certain proposals put forth 
by the BIA earlier this year, including the proposal to contract 
with public schools for the operation of all schools now operated by 
the Bureau. In the Indian community, this proposal has met with 
something akin to outrage. There was no consultation with tribal 
leaders or educators. 

S. 1645 will correct that and will do other things to make sure 
that Indian people have a strong voice in the education of their 
children. It is this committee's objective to work closely with the 
Indian community and with the administration to make certain 
the Federal Government lives up to its trust responsibilities. In no 
area is that responsibility so important as in the area of education 
of future Indian leaders. 

[The text of S. 1645 follows:] 

(1) 



IOOth congbess 
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To reauthoritc certain Indian educational programi, and for other purposes. 



IN THE SENATE OF THE UNITED STATES 

AuotTST 7 Gepilative day, Auoubt 5), 1987 
Mr. DbOonoini (for iiinuelf, BIr. InOuib, Mr. Bvanb, Mr. Dabohlb, Mr. Bue- 
DICK, Mr. McCain, and Mr. Mubkowski) introduced the following bill; 
-Mx^ wai read twice and referred to the Select Committee on Indian Affaira 



Other purposes. 

1 BeU enacted by the Senate and House of Repreaenta- 

2 tives of the United States of America in Congress assembled, 



5 Section lOl. This title may be cited as the "Indian 

6 Education Amendments Act of 1987''. 

7 STATUTOBY AUTHOBITT FOE BUBBAU FUNDED SCHOOLS 

8 Sec. 102. Para^:raph8 (1), (2), and (3) of subsection (g) 

9 of section 1121 of the Education Amendments of 1978 (25 
10 U.S.O. 2001(g)) are amended to read as follows: 




3 



TITLE I— INDIAN EDUCATION 



4 



SHOBT TITLE 



-6 



1 


The CoiuTFARs hfirebv SDficificftllv ftuthorizAS 


2 


finififny under the Act of November 2 1921 (42 St&t. 


8 


208; 25 U.S.C. 13) for the operation of each school or 


4 


domutorv which-— 


5 


''(A) WAS fi TliirAn.li fimrlArl school on 


% 


Januarv 1 1987 indudinfir (i) each school or 


7 


dormitory facility in operation on that d&te or for 


8 


which construction exD&nsion or imnrovement 


9 


was authorized but which was not in operation 


10 


before that date; and (ii) each ^ade level or other 


11 

X X 


nrooTATTi of thA aphnni in onArntion on that dute or 


12 


which was niior thereto authorized bv the Con- 


13 

XV 


firrARR the ^AArAtfl.rv or thA RiirAA.ii but which had 


14 


not been initiAted nrior to such date* or 


15 

x*/ 


'TR) bApniTiAQ A. TlitrAAii fiindAi) school ftffpr 


16 

XV 


.TflTiuflrv 1 1 QR7 hv Iatv aPtiAn of tbp ^pprAtAT*^' 

UaUUIUY X| X0OI| l/Y lcbW| OCblUIl Ui bilC IkJCvivMUJy 


17 

X f 


or A/>Hnn of tbA TlitrAAii (inHiidincf tL school donni- 


18 


torv or m*fliie IavaI or otbAr nrooTflm exuflnsion 


19 


identified in a congressional committee's renort in 


20 


connection with an Act or Joint Resolution pro- 


£1 


viding appropriations for fiscal year 1987, or any 


22 


subsequent fiscal year, for such school, dormitory. 


23 


grade level, or program expansion). 


24 


"(2) Notwithstanding any other law, the Secre- 


25 


tary may not terminate, transfer, or contract to any 
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1 other entity (except under the Indian Self-Detennina- 

2 tion and Education Assistance Act or the Indian Self- 
8 . Determination Grants Act of 1987), consolidate, or 
4 subatantiaDy curtail a Bureau fundod school (including 
6 a grade level, program, or facility of tiie school) au- 

6 thorized under this subsection except (A) as hereafter 

7 ea^ressly provided by a provision of law, enacted after 

8 the date of the enactment of the Indian Education 

9 Amendments Act of 1987, relating specifically to the 

10 school and the action, or (B) as requested by resolution 

11 of die tribal governing body or bodies representing an 

12 aggregate of 90 percent or more of tiie students served 

13 by tiie school. 

14 "(3) If tiie Secretary or any part of the Depart- 

15 ment of tiie Interior or of the Bureau, at any time, has 

16 . under consideration or review an action subject to 

17 paragraph (2), tiie Secretary shall prompdy report tiiat 

18 fact to the affected tribal governing body or bodies and 

19 to local school board or boards of tiie school or schools 

20 involved. Those bodies shall be (A) kept ftdly and cur- 

21 rentiy informed during such consideration or review, 

22 (B) afforded opportunities to comment as tiie consider- 
28 ation or review progresses, and (0) notified at least 6 
24 months prior to the end of the school year preceding 
26 the proposed effective date of such an action if a 

•S 1640 18 
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1 formal decision is made that the action should be 

2 taken. Copies of such a notice shall be promptly trans* 
8 mitted to the Congress and published' in the Federal 
4 Begister.". 

6 EMEBOENOT AND SPECIAL SITUATIONS 

6- Sec. 103. Subsection (g) of section 1121 of the Educa- 

7 tion Amendments of 1978 (25 U.S.C. 2001(g)) is further 

8 amended by adding at the end thereof the following new 

9 paragraphs (5), (6), and (7) as follows; 

10 ''(5XA) A temporary action that would be subject to 

11 para9;raph (2) may be taken by the Secretary if required by 

12 conditions that constitute an immediate hazard to health or 
33 safe^ of the school's students. 

14 ''(B) The hazard which makes the action necessary must 

15 be confirmed by an inspector designated by a tribal governing 

16 body of the location of the school or, in the case of a school 

17 not located within the jurisdiction of a tribe, designated by a 

18 tribal govermng body representing a substantial number 

19 the students who attend the school. If an inspector is not 

20 designated by a tribal governing body within a reasonable 

21 time, the hazard must be confirmed by a State, county, or 

22 municipal inspector designated by the Secretary. 

28 "(C) If the hazard is confirmed, the action may be taken 

24 without regard to paragraphs (2), (3), and (4) but shall be for 

25 the shortest possible period and shall terminate before the 

26 beginning of the second academic term after the action is 

•8 1640 IS 
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1 taken. An extension of the temporary period may only be 

2 a!lr,7ed 0) if approved by resolution of the tribal govormng 

3 body or bqdies representing an aggregate of 90 percent or 

4 more of the students served by the school, or (ii) by compli- 

5 ance ^th paragraphs (2), (3), and (4). 

6 "(6) The Assistant Secretary shall prescribe regulations 

7 governing the determination of eligibility for schools to 

8 become Bureau funded schools and for Bureau funded schools 

9 to add grade levels or otherwise expand their programs in a 

10 manner which will increase the amount of funding they would 

11 bo'elipble to receive from the Bureau. The -regulations shall 

12 provide for the eligibility determinatioa to be based on gfo- 

13 graphic and demographic factors and the history and record 

14 of success or failure of (A) the proposed school'or school pro- 

15 posmg to add a grade level or otherwise expand its program, 

16 and (B) the public schools or other alternative providers or 

17 potential providers of the services which the school proposes 

18 to provide with the financial assistance that would be provid- 

19 ed by the Bureau. A determination of disapproval under the 

20 regulations may not be based on the proximity of other edu- 

21 cation facilities. The regulations shall provide for the mvita- 

22 tion and consideration of information and views from the 

23 Indian tribe or tribes affected, the local education agencies m 

24 the area, and all other interested parties. 
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6 

1 "(7) Notwithstanding my other provision of law, the 

2 Bureau funded sohools at the Pueblo of Zia and the Tama 

3 Settlement are each expanded to include grades kindergarten 

4 through grade 8 at the beginning of the next school year after 

5 a vote of the schooFs local school board for such an expan- 

6 sion if the vote occurs within two years of the date of the 

7 enactment of this sentence/'. 

8 BOBUITOBY GBITEBIA 

9 Sec. 104. Section 1122 of the Education Amendments 

10 of 1978 (25 U.S.C. 2002) is amended by redesignating sub- 

11 section (d) as subsection (e) and inserting after subsection (c) 

12 the following rew subsection (d): 

13 ''(d)(1) The criteria established under this section may 

14 be waived in the same manner as provided for the waiver of 

15 standards in section 1 121(d) of this Act. 

16 "(2) An action that is subject to section 1121(g)(2) of 

17 this Act may not be taJcen with respect to a school that was a 

18 Bureau funded school on January 1, 1987| because the 

19 school does not meet thd criteria established under this sec- 

20 tion. 

I 

21 "($) By February 1, 1988, the Assistant Secretary shall 

22 submit to the Congress a report detailing the costs associated 

23 with, and the actions necessary for, complete compliance 

24 with the criteria established under this section.". 

•S !d45 IS 
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1 BNACTMBNT OP BBGULATIONS 

2 Sbc. 105. Section 1123 of the Education Amendments 

3 of 1978 (25 U.S.C. 2003) is amended to read as foUows: 

4 "BBGULATIONS 

6 "Sbc. 1123. (a) The provisions of parts 31, 32, 33, 39, 

6 40, 42, and 43 of tide 25, Code of Federal Regulations, as in 

7 effect on April 1, 1987, shall remain in effect on and after the 

8 date of the enactment of the Indian Education Amendments 

9 Act of 1987 mitil changed or amended in accordance with 

10 this section. 

11 "(b) Such parts referred to in subsection (a) may only be 

12 changed or amended as specifically provided by a law en- 

13 acted after the date of enactment of the Indian Education 

14 Amendments Act of 1987. Except as required (1) to imple- 

15 ment Public Law 99-228, (2) to implement a gifted and tal- 

16 ented factor in the formula under section 1128(a)(2)(H), or (3) 

17 as specifically required by this Act or any other law enacted 

18 after the enactment of the Indian Education Amendments 

19 Act of 1987, no regulation, guidelines, policies, procedures, 

20 or executive action of general effect shall be issued or imple- 

21 mented concerning matters included in the parts referred to 

22 in subsection (a) except as provided by a law enacted after 

23 the date of the enactment of the Indian Education Amend- 

24 ments Act of 1987. 

25 "(c) The Secretary may waive a provision of a part re- 

26 ferred to in subsection (a) for the benefit of an Indian if (1) 

•8 1640 IS 
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1 the waiver is not contrary to another law, and (2) the waiver 

K 2 was permissible under section 1.2 of part 1 of title 25, Code 

8 of Federal Regulations, as such section was in effect on 

^ 4 April 1, 1987. 

I 5 ''(d) On and after the date of the enactment of this sub- 

6 section, in the administration of section 40.1 of part 40, title 

7 26, Code of Federal Ee^ ^Ations, the terms 'loans or', 'loans 

8 and', and 'of one-fourth or more degree' shall be considered 

9 as having been deleted.". 

10 FOBlfULA MODIFICATIONS 

11 Sbc. 106. Subsection (a) of section 1128 of the Educa- 

12 tion Amendments of 1978 (25 U.S.C, 2008) is amended by 

13 adding at the end thereof the following new sentence: "For 

14 fiscal year 1989 and each subsequent fiscal year in which the 

15 formula established under the first sentence of this subsection 

16 is used to determine the amount of funds for each Bureau 

17 fimded school, the Secretary shall (i) use a weighted student 

18 unit of 1.2 for students in the seventh and eighth grades; (ii) 

19 consider a school with an average daily attendance of less 

20 than 50 students as having an average dtuly attendance of 50 

21 students for purposes of implementing the small school ad- 

22 justment factor; and (iii) make provision m the formula for the 

23 provision of residential services on a less than nine-month 

24 basis at a school when the school board ard supervisor deter- 

25 mine that a less than nine-month basis wi*'' be implemented 

26 for the school year involved.". 

•8 164d IS 
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1 ADMINISTBATIVK COST 

2 Sbo. 107. (a) The text of subsection (c) of section 1128 

3 of the Education Amendments of 1978 (25 U.S.C. 2008) is 

4 amended to read as follows: 

6 "(c) The Secretary shall provide each Bureau funded 

6 school (other than a Bureau school) with an administrative 

7 cost allowance in addition to the amount allocated under sub- 

8 section (a) of this section. The amount provided (subject to 

9 the availability of appropriations) shall be either the actual 

10 amount needed or an amount determined under a formula 

11 which the Secretary prescribes by regulation after consulta- 

12 tion with Indian tribes, school boards, Indian educators and 

13 education administrators, and others.". 

14 (b) Section 1128 of the Education Amendments of 1978 

15 (25 U.S.C. 2008) is amended by adding at the end the follow- 

16 ing new subsection (h): 

17 "(h; The term 'administrative cost allowance' as used in 
IS this section means the amount that a Bureau funded school 

19 (other than a Bureau school) is provided under subsection (c) 

20 of this section to meet their necessary additional expenses 

21 that a Bureau school does not need to incur. These additional 

22 expenses may include, but are not limited to, the cost of in- 

23 surance, fiscal management and auditing, legal services, ar- 

24 chives, contract or agreement administration, and services for 



11 



1 penonnel management, procurement, and property manage* 

2 ment.". 



4 Sbo. 108. (a)^ Section 1129(aK4) of the Education 

5 Amendments of 1978 (25 U.S.O. 2009) is repealei 

6 (b) Section 1129 of such Act (25 U.S.O. 2009) is 

7 amended by adding the following new subsection (e) at the 

8 . end thereof: 

9 "(e) Notwithstanding any law or regulation, the supervi- 

10 sor of a Bureau school may expend an aggregate of no more 

11 than $25,(X)0 of the amoimt allotted the school under section 

12 1128. to acquire supplies and equipment for the school with- 
18 out competitive bidding if for each procurement — 

14 "(1) the cost for any single item purchase does 

16 not exc^ $10,000; 

16 "(2) the school board approves the procurement in 

17 advance; 

18 "(3) the supervisor certifies that the cost is fair 

19 and reasonable; 

20 "(4) the documents relating to the procurement 

21 executed by the supervisor or . other school staff cite 

22 this subsection as authority for the procurement; and 

23 "(5) the transaction is dooumentod in a journal 

24 maintained at the school dearly identifying when the 

25 transaction occurred, what was acquired and from 

26 whom, the prices paid, the quantities acquired, and any 
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1 other information the supervisor or board considers rel- 

2 evant.". 

S (o) This section shall take effect on the date of its enact- 

4 ment into law, or on October 1, 1987, whichever occurs 

5 later. 

6 OOOBDINATBD PB0GSAM8 

7 Sec. 109. Section 1129 of the Education Amendments 

8 of 1978 (25 U.S.G. 2009) is amended by adding after subsec- 

9 tion (e) the followinfr new subsection: 

10 ^'(0(1) A tribe or tribes whose children are served by a 

11 Bureau school or a program in a Bureau school may enter 

12 into a cooperative agreement with a local education agency 
18 or a public school concerning the school or program. The 
14 agreement may involve coordination of some or all of the 
16 following — 

16 ''(A) the academic program and curriculum (but if 

17 implementation of the agreement would result in the 

18 loss of any State or regional accreditation the Bureau 

19 school has achievedi the agreement must be approved 

20 by the Secretary); 

21 "(B) support services, including procurement and 

22 facilities maintenance; and 
28 ''(0) transportation. 

24 "(2) Except as provided in subparagraph (A) of para- 

25 graph (1), an agreement under this subsection shall not be 

•6 1645 18 
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1 subject to approval hv the Secretary or the supervisor of the 

2 Bureau school or schools involved. 

S '^3) Subject to the availability of amounts allotted under 

4 section 1128 to the Bureau school or schools involved, upon 

5 request by the tribe or tribes involved, the Secretary and 

6 supervisor shall implenent a cooperative agreement entered 

7 into under this subsection.". 

8 OONSULTATIOK 

9 Sec. 110. (a) Section 1130 of the Education Amend* 

10 ments of 1978 (25 U.S.O. 2010) is amended as follows: 

11 (1) by deleting "Bureau" the first time it appears 

12 and inserting in lieu thereof ''the Secretary and the 
18 Bureau"; 

14 (2) by adding the following sentences at the end 

J 5 thereof: "The Secretary shall engage in consultation 

16 with the tribes as to all matters relating to the Secre* 

17 tary's carrying out of Indian education programs or 

18 support services for those programs including (but not 

19 limited to) the Secretary's carrying out of this Act and 

20 any other authorities or matters relating to the educa- 

21 tion of Indian children or adults. No policy or regula- 

22 tion relating to matters for which consultation is re- 

23 quired under this section may be initiated or changed 

24 prior to such consultation."; and 
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1 • (3) by redesignating the current text as subsection 

2 (a) and adding the following new subsections at the end 

3 thereof: 

4 "(bXp In this section the term 'consultation' means the 

5 Secretary's dialog with tribes and Indian organizations 

6 during a systematic process of meeting with tribes and Indian 

7 organizations as provided in this subsection. 

8 "(2) The meetings shall be held in various localities 

9 around the United States to facilitate participation. The 

10 meetings shall be planned so that one is held at least once 

11 every three months and that one is held at least once every 

12 two years in each of the Bureau's geographic administrative 

13 areas having Bureau funded schools or public schools serving 

14 Indian students aided by the Bureau under the Act of April 

15 16, 1934 (48 Stat. 596), as amended (25 U.S.C. 452 et seq.). 

16 "(3) At least 30 days before each meeting, the Secre- 

17 tary shall publish a notice of the meeting in the Federal Beg- 

18 ister and send a notice of the meeting to at least those 

19 agency school boards, local school boards. Bureau funded 

20 schools, and local parent committees or Indian controlled 

21 local school Jboard of a public school with students for which 

22 the Bureau provides aid under the Act of April 16, 1934, in 

23 the Bureau's geographic administrative area in which the 

24 meeting is to occur and to each tribal governing body repre- 

25 senting a substantial portion of the students at one or more of 
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1 those schools. The notices shall state the date, time, and 

2 place for the meeting and the subjects to be discussed and 
8 that adequate time will be provided for the representatives of 

4 the recipient of the notice and representatives of other tribes 

5 or Indian organizations to ask questions and discuss those 

6 subjects or other matters relating to (A) the Secretary's car- 

7 lying out of Indian education programs or support services 

8 for those programs under this Act and any other authorities, 

9 and (B) the education of Indian children or adults in Bureau 

10 funded or other schools. 

11 "(4) The Secretary shall assure that each meeting in- 

12 dudes the provision of information and a dialog on (A) Indian 

13 education related budget or policy proposals, and (B) regula- 

14 tory, administrative, or procedural changes which will be 

15 made or which may be considered during at least the six 

16 months following the meeting. 

17 "(5) Each meeting will be conducted by the Secretary 

18 (or an official designated by the Secretary to represent and 

19 speak for the Secretary) who shall be accompanied by the 

20 Director of the Office of Indian Sducation Programs (or an 

21 official designated by the Director to represent and speak for 

22 the Director) and such other officials and staff as may be 

23 desirable to assure responsiveness to questions and that the 

24 Secretary or the Secretary's representative and accompany- 

25 ing officials and staff can engage in an informative dialog 
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1 with those attending the meeting concerning the subjects 

2 identified in the notice of the meeting and other matters that 

3 are likely to be considered, 

4 "(c) To the maximum extent practicable^ the Secretary 

5 shall accommodate a request from a tribe or an Indian orga- 

6 nization for a special consultation meeting under this section. 

7 "(d) The Secretary shall carry out the recommendations 

8 made by tribes and Indicn organizations during consultation 

9 under this section unless the Secretary determines otherwise 

10 for clear and convincing reasons and advises such tribes and 

11 organizations in writing. 

12 "(e) The Secretary shall promptly report any violation 

13 of this section to the Congress.*\ 

14 (b) Section 1136(a) of the Education Amendments of 

15 1978 (25 U.S.C. 2016(a)) is amended by inserting after the 

16 second sentence therein the following new sentence; "Such 

17 report shall include informatiou on the Secretary's compli- 

18 ance with section 1130^ the recommendations and views re* 

19 ceived from tribes and Indian organizations during the con- 

20 sultation process required by section 1130, and the Secre- 

21 tary's clear and convincing reasons for not carrying out each 

22 recommendation received during the consultation process 

23 which the Secretary has not carried out/'. 

24 INDIAN EMPLOYMENT PBEFBBENCE 

25 Sec. 111. Subsection (f)(1) of section 1131 of the Edu- 

26 cation Amendments of 1978 (25 U.S.C. 2011) is amended by 
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1 deleting ''an employee" and inserting in lieu thereof ''an ap- 

2 plicant or employee '. 

8 PEBSONNEL 00MPEN8ATI0N, BEOBUITMENT, AND 

4 BBTBNTION 

5 Sbo. 112. (a) The Education Amendments of 1978 is 

6 amended by inserting after section 1140B (25 U.S.C. 2022) 

7 the following new section 1 1400: 

8 "studies 

9 "Sec. 11400. (a)(1) The Assistant Secretary for Indian 

10 Affairs shall conduct such studies and develop such informa- 

11 tion as may be needed for a report that the Assistant Secre- 

12 tary shall submit to Oongress by March 1, 1988, comparing 

13 personnel con^pensation in Bureau funded schools with that 

14 in the public schools of the local education agencies nearest 

15 the Bureau funded schools and with the averages for public 

16 schools in the States in which the Bureau funded schools are 

17 located. The report shall include detailed information on (A) 

18 the current salaries and personnel benefits for comparable po- 

19 sitions in the Bureau funded and public schools, (B) a com- 

20 parison of starting salaries, tenure, length of service, educa- 

21 tional and certification requirements, length of work year and 

22 work day, and fringe benefits, (0) a projection of the Bureau 

23 funded and public school compensation figures over the next 

24 five years, and (D) such additional information and analysis 

25 as the Assistant Secretary deems appropriate. 
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1 ''(2) The cost of the studies and report including but not 
S limited to costs for all contracts, travel, and staff assigned to 
8 the study) shall be paid from amounts appropriated for the 

4 Bureau's Management and Administration Subactivity of the 

5 Qeneral Administration Activity except that the salaries and 

6 personnel benefits of employees detailed to the study from the 

7 Bureau's Office of Indian Education Programs may continue 

8 to be charged to the amounts appropriated for the Bureau's 

9 Education Activity. The staff detailed to work on the studies 

10 and report shall include not less than two career employees 

11 from the Office of Indian Education who have substantial 

12 experience in the administration at the agency level of school 
18 operations and in the draftmg of personnel regulations, in- 

14 eluding but not limited to those under this Act. 

15 "(8) The Assistant Secretary shall conduct such future 

16 studies of personnel compensation in Bureau funded and 

17 public schools as are desirable in carrying out this Act. 

18 "(4) The Assistant Secretary may conduct part or all of 

19 the studies under this subsection by a contract or contracts 

20 with one or more Indian education organizations. 

21 "(b)(1) Upon the request of the local school board of a 

22 Bureau school, the Assistant Secretary shall grant the super- 
28 visor of the school authorization for one or more post differ- 

24 entials under section 1131(h)(8) unless the Assistant Secre- 

25 tary determines for clear and convincing reasons (and advises 
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1 the board in writing of those reasons) that certain of the re- 

2 quested post differentials should be disapproved or decreased 
8 because there is no disparity of compensation for the involved 
4 esiplOjrvOS or positions in the Sureau school that is either (1) 

6 at least 5 percent, of (2) less than- 5 percent and affects the 
- 6 recruitment or retention of employees at the school. The re* 

7 quest of a local school board under this subsection shall be 

8 deemed granted as requested at the end of the 60th day after 

9 the request is received hi the Bureau's Central Office unless 
10 before that time it is approved, approved with modification. 
11 ' or disapproved by the Assistant Secretary. 

12 "(2) The Assistant Secretary or the supervisor may dis- 

13 continue or decrease a post differential authorized under this 

14 subsection at the beginning of a school year after either (A) 

15 the local school board requests that, it be discontinued or de- 

16 creased, or (B) the Assistant Secretary or supervisor deter- 

17 mines for dear and convincing reasons (and advises the board 

18 in writing of those reasons) that there is no disparity of com- 

19 pensation that would affect the recruitment or retention of 

20 employees at the school after the differential is discontinued 

21 or decreased. 

22 "(c) On or before February l of each year, the Assistant 
28 Secretary shall submit a report to Congress describing the 
24 requests and grants of authority under this subsection during 
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1 the previous .fiscal yeax and listing the positions contracted 

2 under those grants of authority.". 

3 (b) Section 1136(a) of the Education Amendments of 

4 1978 (25 U.S.C. 2016(a)) ia amended by adding at the end 

5 thereof the following sentence: "Additional reports to Con- 

6 gress are required in sections 1130(e) and 1140C(c).". 

7 DEFINITIONS 

8 Sec. 113. Section 1139 of the Education Amendments 

9 of 1978 (25 U.S.C. 2019) is an)^ended as follows: 

10 (1) Clause (3) is amended to read as follows: "(3) 

11 the term 'Bureau funded school' means (A) a Bureau 

12 school; (B) a contract school; or (C) a school financially 

13 assisted under the Indian* Solf-Determination Grants 

14 Act of 1987;"; and 

15 (2) Clauses (4) through (10) are redesignated as 

16 (6) through (12) and the following new clauses are in- 

17 serted after clause (3): 

18 "(4) the term 'Bureau school' means a Bureau op- 

19 erated elementary or secondary day or boarding school 

20 or a Bureau operated dormitory for students attending 

2 1 other than a Bureau school; 

22 "(5) the term 'contract school' means an elemen- 

23 tary or secondary school or a dormitory which receives 

24 financial assistance for its operation under a contract 

25 or apreenent with the Bureau under section 102, 

26 104(1), or 208 of the Indian Self-Determiaation and 
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1 Education AssisUnce Act (26 U.S.O. 450f, 450h(l), 

2 aiid458d). 

8 INBUK PBBFBBBNOB 

4 Sbo. 114. The Indian preference provisions of section 



6 12 of the Indian Beorganization Act (25 U.S.O. 472) shall, 

6 on and after the effective date of this section, be considered 

7 to be applicable in the case of any office or position within 

8 the Office of Lidian Education, Department of Education, in- 

9 volved in the administration of the Lidian Education Act of 
10 1972. 



11 TITLE n— SELF-DETERMINATION GRANTS 

12 SHOET TITLE 

18 Sbo. 201. This titie may be cited ad tiie "Indian 

14 Schools Operations Agreements Act of ld8V\ 

15 0ONGBES8IONAL FINDINGS 

16 Sbo. 202. (a) The Congress, after careful review of the 

17 Federal Government's historical and special legal relation- 

18 ship with, and resulting responsibilities to, American Indian 

19 people, finds that — 

20 (1) the Indian Self-Determination and Education 

21 Assistance Act of 1975, which was a product of the 

22 legitimate aspirations and a recognition of the inherent 
28 authority of Indian nations, was and is a crucial posi- 

24 tive step towards tribal and conmiunity control; 

25 (2) the Bureau of Indian Affairs' administration 

26 and domination of the Public Law 93-638 contracting 
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process has not provided the full opportunity to devel- 
op leadership skills cruoial to the realization of self- 
government, and has denied to the Indian people an ef- 
fective voice in the planning and implementation of 
programs for the benefit of Indians which are respon- 
sive to th^ true needs of Indian communities; and 

(3) the Indian, people will never surrender their 
desire- to control their relationships both among them- 
selves and with the non-Indian governments, organiza- 
tions, and persons, 
(b) The Congress further finds that — 

(1) true self-determination in any sodety of people 
is dependent upon an educational process which will 
ensure the development of qualified people to fulfill 
meaningful leadership roles; 

(2) the Federal administration of education for 
Indian children has not effected the desired level of 
educational achievement nor created the diverse oppor- 
tunities and personal satisfaction which education can 
and should provide; 

(3) true local control requires the least possible 
Federal interference; and 

(4) the time has come to enhance the concepts 
made manifest in Public Law 93-638. 
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1 DECLABATION OF POUOT 

2 SsG. 203. (a) The Congress recognizes the obligation of 
8 the United States to respond to the strong expression of the 

4 Indian people for self-determination by assuring m a^nifn ^'ffl 

5 Indian participation in the direction of educational services so 

6 as to render such services more responsive to the needs and 

7 desires of those communities. 

8 (b) The Congress declares its commitment to the main* 

9 tenance of the Federal Oovemmeat's unique and continuing 

10 trust relation&Hp with and responsibility to the Indian people 

11 through the establishment of a meaningful Indian soif-deter- 

12 mination policy for education which will further deter further 

13 perpetuation of Federal bureaucratic domination of pre grams. 

14 (c) The Congress declares that a major national goal of 

15 the United States is to provide the resources, processes, and 

16 structures which will enable tribes and local communities to 

17 ."feet the quantity and quality of educational services and 

18 opportunities which will permit Indian children to compete 

19 and excel in the life areas of their choicCi and to achieve the 

20 measure of self-determination essendal to their social and 

2 1 economic well-being. 

22 (d) The Congress affirms the reality of the special and 

23 unique educational needs of Indian peoples, including the 

24 need for programs to meet the linguistic and cultural aspira- 
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1 tions of Indian tribes and conununities. These can best be 

2 met through a'grant process. 

8 (d) The Congress declares its conunitment to these poli- 
4 oies and its support, to the full extent of its responsibility, for 
6 Federal relations with the Indian Nations. 

6 (0 The Congress hereby repudiates and rejects any 

7 policy of unilateral te Tnination- of Federal relations with any 

8 Indian Nation. 

9 GRANTS AUTfiOBIZED 

10 Sbo. 204. (a) Orants under this title shall go into a 

11 general operating fund of the school to defray, at the determi- 

12 nation of the tribally controlled school board, any expendi- 

13 tures, including but not limited to, expenditures for school 

14 operations, academic, educational, residential, guidance and 

15 counseling, and administrative purposes and for the operation 

16 and maintenance (where funds for same are provided at the 

17 request of the tribally controlled school board) and for sup- 

18 port services, including transportation, of the school. Funds 

19 provided pursuant to this title may lot be used in connection 

20 with religious worship or sectarian instruction. 

21 (b) Funds may not be expended for administrative costs 

22 (as defined under section 1128(g) of the Education Amend- 

23 ments of 1978) in excess of the amount generated fot such 

24 costs under section 1128(c) of such Act. 

25 (c) In the case of a grantee which operates more than 

26 one school site, the grantee shall expend no less than 95 por- 
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1 cent of the funds generated under section 1128 of the Educa- 

2 tion Amendments of 1978 for each sohoolsite at each school 

3 site. 

4 QBANT8 EUQIBILIT7 

5 Sbg. 205. (a) To be eligible for grants under this title, a 

6 tribally controlled school ^hall fulfill one of the following 

7 criteria— 

8 (1) was, on the date of the enactment of this Act, 

9 a school which received funds under the authority of 

10 the Indian Self-Determination and Education Assist- 

11 ance Act (Public Law 93-638); 

12 (2) was a school operated (as either an elementary 

13 or secondaiy or combined program) by the Bureau of 

14 Indian Affairs on the date of the enactment of this Act, 

15 meets the requirements of a tribally controlled school, 

16 and has met the requirements of section 206(a); or 

17 (3) is a tribally controlled school for which funds 

18 from the Bureau of Indian Affairs have not been previ- 

19 ously received but which has met the requirements of 

20 section 206(b). 

21 (b) Any application which has been submitted by a tribe 

22 for a school which is not in operation on the date of the 

23 enactment of this Act shall be reviewed under the guidelines 

24 and regulations in effect at the time of submission, unless the 

25 tribe or tribal organization elects to have the application re- 

26 viewed under the provisions of section 206. 

•8 16i5 16 



26 



25 

1 (c) Ncthing in this Act may or shall be construed to 

2 require a tribe or tribal organization, or allow the coercion of 
8 any tribe or tribal organization, to apply for or accept a grant 

4 under this Act to plan, conduct, and administer all or parts of 

5 any Bureau program. Such applications, and the timing of 

6 such applications are strictly voluntary. Nothing in this title 

7 shall be construed as allowhig or requiring any grant with 

8 any other entity, whatsoever. 

9 . DBTBBMINATION OP ELIGIBILITY 

10 Sbo. 206. (aXD Within 120 days after receiving a re- 

11 quest submitted by an Indian tribe or tribal organization for 

12 eligibility under subsection (b) of section 205, the Secretary 

13 shall make an initial determination of whether the applicant 

14 can maintain a tribally controlled school. The Secretary shall 
15- award a grant based upon such application unless the Secre- 

16 tary finds by dear and convincing evidence that the services 

17 to be provided will be dehterious to the welfare of the Indian 

18 beneficiaries of the particular program to be operated under 

19 this authority. In the award of a grant under this paragraph, 

20 the Secretary shall consider whether the tribe or tribal orga- 

21 nization would be deficient in performance under the grant 

22 with respect to (A) equipment, (B) bookkeeping and account* 

23 ing procedures, (C) substantive knowledge of the program to 

24 be operated, (D) adequately trained personnel, or (E) other 

25 necessary components of grant performance. 
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1 (2) An application from a tribal organization shall be 
2. *^oompanied by an action of the tribal governing body au* 

3 thorimg such application. A grant shall become effective be- 

4 ginning with the academic year succeeding the fiscal year in 
6 which such application is made cr at an earlier date, at the 

6 Seoretaiy's discretion. 

7 . (3KA) Whenever the Secretary declines to issue a grant 

8 under this section, the Secretary shall (i) state the objections 

9 in writing to the tribe or tribal organization within the allot- 
'10 ted time, (ii) provide assistance to the tribe or tribal organiza- 

11 tion to overcome all stated objections, and (iii) provide the 

12 tribe or tribal organization a hearings under the same rules 

13 and regulations pertaining to the Indian Self^Determination 

14 and Education Assistance Act, and an opportunity to appeal 

15 the objection raised. 

16 (B) Whenever the Secretary has provided an opportuni- 

17 ty and the technical assistance necessary to correct stated 

18 objections under subparagraph (A), the Secretary shall recon- 

19 sider the amended application withm 60 days. 

20 (b)(1) The Secretary, within 180 days after receiving a 

21 request by an Indian tribe or tribal organization seeking a 

22 grant for a tribally controlled school program for which funds 

23 from the Bureau of Indian Affairs have not been previously 

24 received, shall conduct an eligibility study to determine 

25 whether there is justification to maintain a tribally controlled 
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1 ' tohool and shall make an initial detemination of eligibility 
2 u&der^,thii title. In making this* detennination, the Secretary 
8 shall give equal weight to all of the following factors: 



4 (A) Within the applicant's proposal-^ 

5 CO the adequacy of facilities or the potential 

6 to obtain or provide adequate facilities; 

7 . ' (ii) geographic and demographic factors in 
< 8 * the affected areas; 

9 Oii) adequacy of applicant's program plans; 

10 (iv) geographic proxunity of comparable 

11 public education, provided that no negative deci- 

12 sion can be made primarily based upon the prox- 

13 imity of such programs; and 

14 (v) the wishes of aU affected parties, xnclud- 

15 ing but not limited to students, families, tribal 

16 governments at both the central and local levels, 

17 and school organizations; and 

18 (R) with respect to all education services akeady 

19 available — 

20 (i) geographic and demographic factors in the 

21 affected areas; 

22 (ii) adequacy and comparability of programs 

23 already available; 
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(iii) consistency of available programs with 
tribal education codes or tribal legislation to edu- 



8 



cation; and 



4 



(iv) the history and success of these services 
for the proposed population to be served, as deter- 
mined from all factors and not just standardized 
examination performance. 




5 



6 



7 



8 



(2) An application from a tribal organization imder this . 



9 authori^ shall be accompanied by an action by the tribal 

10 governing body authorizing such application. Submission of 

11 information on the factors in paragraph (IKA) shall constitute 

12 an adequate submission for purposes of an application under 

13 this section, provided that the applicant may also provide 

14 such information relative to the factors in paragraph (1)(B) as 

15 it considers appropriate. Except as provided in paragraph (3), 

16 a grant shalT become effective beginnmg with the academic 

17 year succeedmg the fiscal year in which such application is 

18 made or at an f^orlier date, at the discretion of the Secretary. 

19 Whenever th) Secretary declines to issue a grant imder this 

20 subsection, the Secretary shall (A) state the objections in 

21 writing to the tribe or tribal organization within the allotted 

22 time, (B) provide assistance to the tribe or tribal organization 

23 to overcome all stated objections, and (C) provide the tribe or 

24 tribal organization a hearing, under the same rules and regu- 

25 lations pertaining to the Indian Self-Determination and Edu- 
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1 cation Assistance Act» and an opportunity to appeal the ob- 

2 jection raised. 

8 (3) If the Secretary fails to make a determination within 

4 180 days of receipt of the application, such application is 

5 approved, provided that in these cases, the grant shall 

6 become effective 18 months after the date of application, or 

7 an earlier date, at the Secretary's discretion. 

8 (c)(1) Expansions of the grade levels offered or modifica- 

9 tion to initiate residential services by eligible tribaUy con- 

10 trolled schools shall require an application. Such application 

11 shall be by a tribe or be accompanied by an action of the 

12 tribal governing body authorizing such application. The Sec- 

13 retary, within 120 days after the receipt of an application 

14 under this subsection, shall make a final determination on 

15 such application. Expansion or change of services or pro- 

16 grams within grade levels shall not require Secretarial ap- 

17 proval. In reviewing all applications under this subsection, 

18 the Secretary shall give equal weight to the factors in subsec- 

19 tion (b)(1), and to the enhancement of the quality of the over- 

20 all program offered by the applicant. Whenever the Secretary 

21 declines to agree to the expansion proposed imder this sub- 

22 section, the Secretary shall (A) state the objections in writing 

23 to the tribe or tribal organization within the allotted time, (B) 

24 provide assistance to the tribe or tribal organization to over- 

25 come all stated objections, and (0) provide the tribe or tribal 
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1 organization a hearing under the same rules and regulations 

2 pertaining to the Indian Self-Determination and Education 

3 Assistance Act and an opportunity to appeal the objection 

4 raised. 

6 (2) A modification to a grant under this subsection will 

6 become effective beginning with the academic year succeed- 

7 ing the fiscal year in which such application is made or at an 

8 earlier date, at the discretion of the Secretary, except that an 
' 9 expansion involving more than two grade levels, or their 

10 equivalent, or the addition of residential services to a pro- 

11 gram not now offering them shall become effective 12 months 

12 after the application, or earlier, at the discretion of the Secre- 

13 tary. Whenever the Secretary declines to modify a grant pur- 

14 suant to this subsection, the Secretary shall (A) state the 

15 objections in writing to the tribe or tribal organization within 

16 the allotted time, (B) provide assistance to the tribe or tribal 

17 organization to overcome all stated objections, and (C) pro- 

18 vide a tribe or tribal organization a hearing, under the same 

19 rules and regulations pertaining to the Indian Self-Determi- 

20 nation and Education Assistance Act, and an opportunity to 

21 appeal the objection raised. 

22 (d) All applications under this section shall be filed with 

23 the Office of the Agency Education Superintendent or Edu- 

24 cation Programs Officer or Area Education Officer, at the 

25 discretion of the Director of the Office of Indian Education 
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1 Programs (hereinafter referred to as the "Office"), and the 

2 calculation of the timeliness will begin on the date of receipt 
8 bythisOfBce. 

4 (e) The Bureau of Indian Affairs shall submit an annual 

5 report to Congress on all applications received and actions 

6 taken under this section at the same time as the budget is 

7 submitted. 

8 GBAirrs 

9 Sro. 207. (a) Tribally controlled schools meeting at 

10 least one of the criteria under section 205(a) or which have a 

11 positive determination under section 206 ^^hall receive grants 

12 under this Act. 

13 (b) The eligibility determination made under section 206 

14 shall only be made for the initial grant. Extension shall be 

15 automatic, subject to the availability of appropriations and 

16 satisfactory performance, as defined in this title. 

17 (c)(1) For purposes of this title, satisfactory performance 

18 shall be defined only as the submission of the reports stipulat- 

19 ed under paragraph (2) and one of the following: 

20 (A) Certification or accreditation by a State or re- 

21 gional accrediting association as determined by the 

22 Secretary of Education, or candidacy m good standing 

23 for such accreditation under the rules of the State or 

24 regional accrediting association, showing that credits 

25 achieved by students within the education programs 

26 are or will be accepted at grade level by a State certi- 
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1 fied or regionally accredited institution pit)vided that 

2 the Secretary may waive this requirement for a period 

3 not to exceed three years if the Secretary determines 

4 that there is a reasonable expectation that candidacy or 

5 accreditation will be reached within that time and that 

6 the program offered is beneficial to the Indian students. 

7 (B) Accreditation by a Tribal Division of Educa- 

8 tion. 

9 (C) Acceptance of the standards promulgated 

10 under section 1121 of the Education Amendments of 

11 1978, evaluation of performance under this section to 

12 be done in conformance with the regulations pertaining 

13 to Bureau operated schools by an outside evaluator 

14 chosen by the grantee, but no grantor shall be required 

15 to comply with these standards to st higher degree than 

16 a comparable Bureau operated school. 

17 (D) A positive evaluation conducted once every 

18 three years for performance under standards adopted 

19 by the contractor under the contract for a school con- 

20 tracted under Public Law 93-638 prior to the date of 

21 enactment of this tide, such evaluation to be conducted 

22 by an outside evaluator agreed to by the Secretary and 

23 the grantee provided that upon failure to agree on such 

24 an evaluator, the tribal authority shall choose the eval- 

25 uator or perform the evaluation. 
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1 *The choice of standards shall be consistem with section 

2 1 121(e) of the Education Amendments of 1978. 

8 (2) The reports to be submitted shall be limited to— 

4 (A) an annual financial statement reporting reve- 

5 nue and expenditures as defined by the cost accounting 

6 established by the grantee; 

7 (B) a biannual financial audit conducted pursuant 

8 to the standards of the Single Audit Act of 1984; 

9 (0) an annual submission to the Secretary of the 

10 number of students served and a brief description of 

11 programs offered under the grant; and 

12 (D) a program evaluation conducted by an outside 
18 entity, to be based on the standards under paragraph 

14 (1). 

15 (d) Grants under this tide shall not terminate, modify, 

16 suspend, or reduce the Federal responsibility to provide such 

17 a program. Whenever an Indian tribe requests retrocession of 

18 any program receiving a grant under this title, such retroces- 

19 sion shall become effective upon a date specified by the Sec- 

20 retary not more than 120 days from the date of the request of 

21 the tribe or such later date as may be mutually agreed upon 

22 by the appropriate Secretary and the tribe. 

23 (e) The Secretary shall not make a determination of a 

24 lack of satisfactory performance or reassume a program until 

25 the Secretary provides notice to the tribal authority authoriz- 
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1 ing the tribaUy controUed school, giving the specific deficien- 

2 cied which led to the negative determination and the actions 

3 which are needed to remedy said deficiencies and afford such 

4 authority an opportunity to effect any remedial actioas, 

5 except that the Secretary shall provide such technical assist- 

6 ance as is necessary to effect such actions. Such notice and 

7 technical assistance shall be in addition to hearing and appeal 

8 to be conducted pursuant to the regulations established under 

9 section 206. 

10 OBANT AMOUNTS 

11 Sec. 208. <a) One grant shall be made to each tribally 

12 controlled school for each fiscal year for a sum which is not 

13 less than the total of — 

14 (1) the amount the tribally controlled school is eli- 

15 gible to receive under section 1128 of the Education 

16 Amendments of 1978, including, but not limited to, 

17 any funds provided under this or any other authority 

18 for transportation costs; 

19 (2) fimds provided for operations and maintenance 

20 and other facilities accounts, pursuant to the provisions 

21 of section 1126(dKl) of the Education Amendments of 

22 1978, if such funds have been requested by the tribally 

23 controlled school; 

24 (3) any other provision of law notwithstanding, 

25 funds received and distributed by the Bureau under au- 

26 thority of chapter 1 of the Education Consolidation and 
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1 Improvement Act of 1981 and the Education of the 

2 Handicapped Act, on the same basis as these funds are 
8 distributed to Bureau operated programs, provided that 
4 programs which are within the basic grant of authority 
6 under the legislation for funds so distributed are con- 

6 ducted within the grantee's program, the Bureau shall 

7 place no program priority or activity limitations what- 

8 soever upon receipt of these funds; and 

9 (4) administrative costs as determined under sec- 

10 tion 1128(c)(1) of the Education Amendments of 1978. 

11 (b) No grantee receiving a grant shall be held accounta- 

12 ble for interest earned on grant funds, pending their disburse- 
18 ment for program purposes. Interest derived is not to be used 

14 to reduce Federal dollars under the Federal funding levels 

15 generated by the contractors under this authority, or any 

16 other authority. The investment of Federal dollars must be 

17 only in federally insured investments. 

18 (c) For the purposes of underrecovery and overrecovery 

19 determinations by any Federal agency for any other funds, 

20 from whatever source derived, funds received under this title 

21 shall not be taken into consideration. 

22 APPLICABILITY OP OTHEB STATUTES 

23 Sec. 209. All provisions of sections 5, 6, 7, 105, 109, 

24 and 110 of the Indian Self-Determination and Education As- 

25 sistance Act (Public Law 93-638) except those provisions 

26 pertainiiig to indu^ect costs and length of contract, shall apply 
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1 equally to grants under this tide. Until 120 days after the 

2 date of enactment of this title, contractors for activities cov- 

3 ered by this title who have a contract under the Indian Self- 

4 Detennination and Education Assistance Act in effect upon 

5 such date, of enactment shall be afforded an opportunity to 

6 elect to have the provisions of this title apply to such activity. 

7 BOLE OF TH£ DIBECTOB 

8 ^ Sec. 210. Applications for grants pursuant to this title 

9 and aU application modifications shall be reviewed and ap- 

10 proved by personnel under the direction and control of the 

11 Director of ^e Office of Indian Education Programs. Be- 

12 quired reports shall be submitted to education personnel 

13 under the direction and control of the Director of such Office. 

14 BEOULATIONS 

15 Sec. 211. The Secretary is authorized to issue regula- 

16 tions relating to the discharge of duties specifically assigned 

17 to the Secretary by this title. In all other matters relating to 

18 the details of pl> ''nlng, development, implementing, and eval- 

19 uating frrants und^r this tijde, the Secretary shall not issue 

20 regulations. Regulations issued pursuant to this title shall not 

21 have the standing of a Federal statute for the purposes of 

22 judicial review. 

23 DEFINITIONS 

24 Sec. 212. For the purposes of this title, the tenn- 
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(1) "eligible Indian student'' has the meaning of 
such term in section 1128(f) of the Education Amend- 
ments of 1978; 

(2) "Indian tribe" means any Indian tribe, band, 
nation, or other organized group or community, includ- 
ing any Alaska Native Village or regional or village 
corporation as defined in or established pursuant to the 
Alaskan Native Claims Settlement Act, which is recog- 
nized as eligible for the special programs and services 
provided by the United States to Indians because of 
their status as Indians; 

(8) "tribal' organization" means the recognized 
governing body of any Indian tribe; any legally estab- 
lished organization of Indians which is controlled, sanc- 
tioned, or chartered by such governing body or which 
is democratically elected by the adult members of the 
Indian community to be served by such organization 
and which includes the marimum participation of Indi- 
ans in aU phases of its activities, except that in any 
case where a gtmt is made to an organization to per- 
form services benefiting more than one Indian tribe, 
the approval of Indian tribes representing SO percent of 
those students attending such a tribally controlled 
school shall be considered a sufficient prerequisite of 
tribal authorization for such grant; 
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1 (4) "Secretary", unless otherwise designated, 

2 means the Secretary of the Interior; 

3 (5) "tribaUy coatrolled school" means a school, 

4 operated by a tribe or a tribal organization, enrollmg 

5 students in grades kindergarten up to grade 12, includ- 

6 ing preschools, which is jiot a local educational agency 

7 as defined in this title, and which is not directly admin- 

8 istered by the Bureau of Indian Affairs; and 

9 (6) "a local educational agency" means a public 

10 board of education or other public authority legally 

11 constituted within a State for either administrative con- 

12 trol or direction of, or to perform a service function for, 

13 public elementary or secondary schools in a city, 

14 county, township, school district, or other political sub- 

15 division of a State, or such combination of school dis- 

16 tricts or counties as are recognized in a State as an 

17 administrative agency for its public elementary or sec- 

18 ondary schools. Such term includes any other public in- 

19 stitution or agency having administrative control and 

20 direction of a public elementary or secondary school. 
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1 TITLE m— OTHER PROGRAMS OP INDIAN 

2 EDUCATION 

3 EXTENSIONS OP AUTH0BIZATICN8 OF OTHEB INBIAN 

4 EDUCATION PBOGBAMS 

5 Sec. 301. (a) Section 307(a) of the Indian Elementary 

6 and Secondary School Assistance Act (20 U.S.C. 241£0 is 

7 amended by — 

8 (1) deleting "(1)" after "appropriated"; 

9 (2) deleting "October 1, 1986" and inserting in 

10 lieu thereof "October 1, 1993"; and 

11 (3) deleting the fourth comma and all t\at follows 

12 and inserting in lieu thereof a period. 

IS (b)(1) Sectioh 421(g)(1) of the Indian Education Act is 

14 amended by deleting "1989" and inserting in lieu thereof 

15 "1993". 

16 (2) Section 421(g) of such Act is further amended by 

17 deleting paragraph (3). 

18 (c)(1) dection 422(c) of the Indian Bc'ucation Act (20 

19 U.S.C. 3385a) is amended by deletmg "1986" and inserting 

20 in lieu thereof "1993"; 

21 (2) Section 422(c) of the Indian Education Act (20 

22 U.S.C. 3385a) is further amended by deleting the second sen- 

23 tence thereof. 
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1 (d) Section 42S(a) of the Indian Education Act (20 

2 U.S.G. SS85b) is amended by deleting "1989" and inserting 
S in lieu thereof "1998^ 

4 (e) Section 42S(d) of the Indian Education Act (20 

5 U.S.G. SS85b) is amended to read as follows: 

6 "(d) There is authorized to be appropriated for the pur- 

7 poses of tbiji section such sums as may be necessary for fiscal 

8 year 1989 and each of the next following four fiscal years.". 

9 (0 Section 442(a) of the Indian Education Act (20 

10 U.S.G'. 1221g(a)) is amended by deleting "1989" and insert- 

11 ing in lieu thereof "1993". 

12 PBOOF OF BLIOIBILrrY 

13 Seo. 302. Section 453(a) of the Indian Education Act 

14 (20 U.S.G. 1221h(a)) is amended by inserting ", as defined 

15 by tlie tribe, band, or other organized group," immediately 

16 after "member". 

17 GIFTED AND TALENTED 

18 Seo. 303. (a) The Secretary of Education shall establish 

19 American Indian GKfted and Talented Genters located at 

20 Sinte Gleska College and iSavajo Gommunity Gollege, and 

21 shall make grants to and enter into contracts ^th the Sinte 

22 Gleska Gollege, the Navajo Gommunity Gollege, and the 

23 American Indian Higher Education Gonsortium for demon- 

24 stration projects designed to address the special needs of 

25 American Indian gifted and talented elementary and second- 

26 ary school students and their families. The grantees shall be 
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1 


authorized to subcontract where appropriate, including mS.. 


2 


the Children's Television Workshop. 


8 


(b) Demonstration projects under this section may 


4 


iiclude — 


5 


(1) the identification of the special needs of gifted 


6 


and talented students, particularly at the elementary 


7 


school level, with attention to the emotional and psy- 


8 


chosocial neads of these individuals and their families; 


9 


(2) the conduct of educational psychosocial and 


10 


developmental activities which hold reasonable promise 


11 


of resulting in substantial progress toward meeting the 


12 


educational needs of such gifted and talented children, 


18 


including, but not limited to, demonstrating and explor- 


14 


ing the use of American Indian languages and expo- 


15 


sure to American Indian cultural traditions. 


16 


(3) the use of public television in meeting the spe- 


17 


cial educational needs of such gifted and talented chil- 


18 


dren; 


19 


(4) leadership programs designed to replicate pro- 


20 


grams for such children throughout the United States, 


21 


including the dissemination of information derived from 


22 


the demonstration projects conducted under this sec- 


28 


tion; and 
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1 (5) ajipropriate resenroh, evaluation, and related 

2 activities pertaining to the needs of such children and 

3 their families. 

4 (c) The Secretary of Education shall facilitate the estab- 

5 lishment of a national network of American Indian and 

6 Native Hawaiian Gifted and Talented Centers, and ensure 

7 diat the information developed by these centers shall be read- 

8 ily available to the education community at large. 

9 (d) In addition to any other amount authorized for such 

10 projects, there is authorized to be appropriated $3,000,000 

11 for fiscal year 1988 and for each succeeding fiscal year 

12 through fiscal year 1993. Such sums shall remain available 

13 imtil expended. 

14 TITLE IV— NAVAJO COMMUNITY COLLEGE 

15 AMENDBfENTS 

16 Sec. 401. (a) Section 5(bKl) of the Navajo Community 

17 CoUege Act (25 U.S.C. 640c-l(bKl)) is amended by deleting 

18 "administrative, academic, and operations and maintenance 

19 costs." and inserting in lieu thereof the following: "the fol- 

20 lowing factors — 

21 "(A) funds for the maintenance and operation 

22 of the college, mcluding basic, special, develop* 

23 mental, vocational, technical, and special handi- 

24 capped education costs, funds for annual capital 

25 expenditures, including equipment needs, mmor 
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1 capital improvements and remodeling projects^ 

2 physic&i ^plant maintenance and operation costs, 
8 and exceptions and supplemental need accoimt, 
4 and costs associated with sununer and special in- 
6 terest programs; 

6 "(B) funds for major capital improvement 

7 costs, including internal capital outlay funds and 

8 capital improvement projects; 

9 "(C) funds for mandatory payments, such as 

10 payments due on bonds, loans, notes, or lease 

11 purchases; and 

12 "(D) funds to support supplemental student 
18 services, such as student housing, food service, 
1^ and the provision of access to books and 

15 services.". 

16 (b) Section 5(b)(2KA) of such Act is amended to read as 

17 follows: 

18 "(A) $5,820 per an Indian student count as 

19 determined by the Secretary in accordance with 

20 section 2(a)(7) of Public Law 98-192; or". 

21 (c) Section 5(bK2)(B) of such Act is amended by insert- 

22 ing immediately before the comma at the end thereof the fol- 
28 lowing: "as determined under paragraph (b)(1)". 

24 (d) Section 5(bK2) of such Act k amended by deleting 

25 "less" and inserting in lieu thereof "morr ". 

O 
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SenigitprDEC!oNCiNL..I look forward to hearing from each witness 
today to learn how best you think we can do the job we need to do 
to make true educational opportunities for Indian children a reali- 
ty now and not at some time in the future. 

I first want to yield to the distinguished Senator from Washing- 
ton, the ranking co-chairman here, for any remarks he may have. 

Senator Evans. Thank you. 

I have no initial remarks. I look forward to the panel's testimo- 
ny. 

I guess I would say in passing that some portions of these bills 
probably wouldn't be necessary if we had the kind of relationship 
with the Bureau and the divisions that operate these programs I 
would hope that we will build that better reMionship as we go 
through these bills, go through the hearings, and finally come to 
legislation which apparently is going to be necessary. 

Senator DECoNaNi. Thank you. Senator Evans. 

I want to thank the witnesses, and I want to thank Chairman 
Inouye who will be here later today. 

These programs serve approximately 360,000 Native American 
students attending BIA public schools. Both the reservation and 
urban Indian communities rely on these vital programs to educate 
their children from kindergarten through high school. 

Parents and leaders of these communities place the highest pri- 
ority on education. Education is critical to their efforts to achieve 
economic self-sufficiency. 

Like many other Americans, they want a better world for their 
children and look to a strong education system as the best way to 
achieve this end. They want quality education for their children, 
and many have committed themselves to the task of improving 
Indian education as members of local school boards, parent com- 
mittees, ana tribal councils. Many others have become teachers 
and school administrators and devoted themselves' to serving in the 
reservation school systems. 

This considerable investment in education must not be over- 
looked.' Instead, I believe that it is time for the Federal Govern- 
ment to meet the Indian tribes and ito communities halfway, and it 
can do so by strengthening its commitment to Indian education. 

I am going to have the balance of my statement placed in the 
record at this point. 

Without objection, so ordered. 

{Prepared statement of Senator DeConcini appears in the appen- 
dix.] 

Senator DeConcini. We welcome the distinguished Senator from 
New Mexico. Senator ^ingaman has been a leader in not only 
Indian education but in Indian development. 

Senator Bingaman, you may proceed. 

STATEMENT OF HON. JEFF BINGAMAN, U.S. SENATOR FROM NEW 

MEXICO 

Senator Bingaman. Thank you very much, Mr. Chairman and 
Senator Evans. 

First, let me commend you and this committee for the commit- 
ment you have shown to improving the quality of Indian education. 
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I ^"?J«^ title Ittislatiqn you will mark up this week is certainly ad- 
mirable^ andTsupportivour efforts. ' 

-I-would like to Driefly siunmarize the hearing we held in Santa 
Pe last nxonth, a hearing I chaired under the auspices of the Joint 
Economic Committee. I want to thank Senator Inouye for his pres- 
ence at that hearing. 

The hearing was well attended and informative. The testimony 
was valuable; and I want to ju3t mention some of the high points of 
that, if I may. ' 

We held the .hearing to get the reaction of tribal leaders, educa- 
tpra^ andj>dmmunijly individuals r^arding the Bureau of Indian 
Affairs proposal ,$0 transfer Bureau-operat&d. schools to either 
tribes or to jgtate govemni|ents.< I, believe the testimony we received 
was very uswu m.Congress' consideration of that proposal. 

Indian education, like all education in this a)untry, is at a cru- 
cial turning point. IWe see disturbing statistics, on one hand, of in- 
creased dropput i:ates, high incidence, . of illiteracy, teacher short- 
ajfes, and severe budget problems. On the other hand, we see some 
signs of improvement, and I. think those need to.be acknowledged 
asweU. 

Indian education deserves, particular examination for t^-o rea- 
sons. Pirst the trust relationship between the Federal Government 
and Indian tribes require us to monitor Indian affairs closely. 
Secondf it is clear from; many statistics' that Indian students have 
not faired as well in our educational system, at least in some cir- 
cumstances^ as nonrlndian students have. ^. 

Those who testified at our hearing focu^ on three primary, con- 
cerhs. First, the principles of fiidian TOlf-determination and the 
need for , a govemment-to^ovemment policy that will deal with 
education issues were discussed. ;and stressed throughout the hear- 

Se^nd, we heard continiiifag expressions of concern that we, and 
the Bureau^ are posing simple solutions to very complex and. pro- 
tracted problems. The third, issue discus^ was the failure by the 
Bureau to follow the mandates of Cpngress in maintedning and 
naonitoring the quality of the Indian educational system under its 
jurisdiction.. 

Let me elaborate upon the Bureau's transfer proposal. Indian 
leaders expressed the fear that the proposal would actually negate 
Indian control rather than increase it. They said the proposal was 
counter to the basic idea of self-determination because bidian lead- 
ers, educatow, and parents were not consulted or involved in the 
preparation of the Bureau's proposal. 

I think ^Herman Aggoyb, Chairman of the All-Indian Pueblo 
Council— ah dx^anization that' represents 19 Pixeblos in the State of 
New Mexico— summed up many of the witnesses concerns. He said. 
Any decision regarding the transfer of educational responsibilities 
cannot be unilateral and without, prior consultation and concur- 
rence of the tribes. Such unilateral decision would violate the trust 
and fiduciary responsibilities the BIA has to the Indian tribes." He 
then expounded on the legal basis for his statement. 

A number of times, we heard that the Bureau's focus, the tribes' 
focus, and the focus of the States needs to be shifted: Thev need to 
seriously consider methods for improving the quality of the educa- 
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tional system. Specific recommendations for improving the quality 
of Indian education were made. 

One recommendation was that Bureau-operated school facilities 
and curricula needed to be examined, updated, and improved. The 
underljdng theory was that we should continue with existing pro- 
grams, but we mtust conduct a comprehensive analysis of whether 
tho Federal Government has met the financial and legal r^ponsi- 
biliti^ with respect to Indian children. 

Critical needs such as special education, drug and substance 
abuse, and health care education need to be addressed. This point 
was made by several witnesses. 

Witnesses noted that successful school programs that have been 
established through cooperative efforts between Federal, State, and 
tribal officials, such as the Santa Fe Indian School, should be iden- 
tified and highlighted so they can be replicated around the coun- 
try. 

Also^ before the hearing concluded, it became clear that some 
type of Federal, State, and tribal network for educational improve- 
ment mu8t.be established and maintained, at least in our State of 
New Mexico. The testimony clearly ^tablished the fact that feder- 
al and state governments and tribal authorities do hot discuss or 
communicate the methods each contemplates for improving the 
quaUty of education. 

Another issue raised in the hearing was the disparity between 
the salaries paid to teachers in Bureau-operated schools and the 
salaries paid to teachers in the public school system. This disparity, 
witnesses s€dd, made it very difficult to recruit and maintain a 
quality teaching force in the Bureau schools. This is an example of 
something that needs to be addressed jointly and cooperatively by 
all the officials concerned. 

I raised the issue of the Bureau's failure to send to Congress the 
studies on the quality oi education in its schools that were mandat- 
ed by P.L. 95-561. This law, the Indian Education Amendments of 
1978, mandated that a comprehensive reporl must be filed along 
with an annual report on the state of the Bureau's educational pro- 
grams. These reports are long overdue. As of the date of our hear- 
ing and, as far as I know, since 1978 when Public Law 95-561 was 
passed, neither report has been filed with Congress. 

The Bureau's spokesperson at the hearing, Mr. Ronal Eden, the 
acting deputy to the Assistant Secretary for Indian Affairs, assured 
us that the Bureau had received Congress message. He said the 
Bureau would submit a draft of the annual report and a draft plan 
for improving Indian education vrithin the next few months. 

I think that committment is a m^or step forward. I believe these 
studies, the hearing testimony we received in Santa Fe and, I am 
sure, the testimony you will receive today will help move us toward 
a constructive solution to some of these problems. 

Obviously, improving the quality of Indian education is going to 
take a long, concerted span of attention. Perhaps Congress has not 
done all it should to keep attention focused on this problem. Clear- 
ly, the Administration has not given it the priority attention it de- 
serves. 



48 

I appreciate the chance to testify here and, again, I compliment 
Che committee for moving forward with this legislation and hope 
th^ I can find ways to be helpful to you. 

dix]^^^^^ statement of Senator Bingaman appears in the appen- 

Senator DeConcini. Thank you. Senator Bingaman. 
. You mentioned the Congress and the Administration both failing 
the area of Indian education. I couldn't agree more with you 
wliat is the reaction of your State educators if, in fact, the Ad- 
mmistration s proposal were to go through with contracting out? 
Are they there with open arms and willing to take it on? 

Senator Bingaman. The State officials have great reservations 
about such an assumption. The testimony v/e received indicated 
quite frankly, that the State felt the proposed transfer was not in 
terms specific enough to give a specific reaction. They are con- 
cerned with ^urances for funding, due to the taxation structure 
li^dian lauds, and with the present condition of Bureau-operated 

r r ^ ^ °f quality of education and the quality 

of facilities. In general, the State representatives indicated they 
would like to work with both the Bureau and the tribes to find 
ways to improve education on a case-bv-case basis. Obviously, they 
are concerned with any major disruption to any child's education, 
put I think our State officials are anxious to work with others to 
improve the overall quality of education in New Mexico. The State 
bupenntendent of Public Instruction, Mr. Alan Morgan, indicated 
that in the last year or so, the State has tried to become more 
active in helpmg tribes and in working with the Bureau to address 
the educational problems facing Indian students in our State. 

Our State has not, as most States have not, taken on the level of 
responsibility it should for the quality of Indian education. I think 
the btate now realizes that and is trying to improve the situation. 

benator DeConcini. Do you think the contracting out might be 
an alternative? 

Senator Bingaman. There may be circumstances where an indi- 
vidual school district would be willing to accept such a contract. In 
tact, some districts in New Mexico currently are successfully con- 
tractmg to provide education. In other situations, the tribes have, 
assumed responsibility for the education of their children for exam- 
pie, the Zuni Pueblo has taken over Bureau responsibilities and the 
btate has established an accredited school district at Zuni. From all 
reports, it has worked very well 

Certainly some innovative things can and must be done. I am not 
here to say we should maintain the status quo. We must look for 
innovative ways to deal with the quality of education, both on a 
local and national scale. 

I believe the negative reactions we heard to the general proposal 
for school transfer were a direct outorowth of the fact that the 
Indian leaders— at least those who have spoken to me in our 
State— felt the Bureau had not involved them in the development 
of whatever was to be proposed. They were left outside the process, 
and, therefore, they reacted adversely. 

Senator DeConcini. Senator Evans. 

Senator Evans. I have no specific questions, but I do appreciate 
the interest of Senator Bingaman and realize that this is going to 
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be a sticky area for us to try to come up the right kind of legisla- 
tion that strikes a balance between our giving direction and strong 
policy direction and, at the same time, not trying to take over and 
manage in every respect either the schools or the relationship of 
those schools to the local communities or to the Bureau itself. 

Senator Bingaman. I think one fact which I am sure is well 
known to this committee and to which the Bureau*s Mr. Robs 
Swimmer has alluded, should be mentioned, that is, that according 
to test comparisons, Indian students historically have scored better 
on standardized testing in the public school system than they have 
in the BIA school system. I think this is a statistic we must consid- 
er. Ultimatly the bottom line is that we must act only in the best 
interests of the students. 

If moving more of those students into a public school setting 
makes sense for the educational achievement of the students, then 
we need to look at such a move very seriously. 

Senator Evans. It is an interesting statistic. I wonder whether 
they have also taken into account the potential that there may be 
a different range of students in BIA schools as opp^ed to those 
who are in public schools. So, they may start with tougher educa- 
tional backgrounds or sparser educational backgrounds from which 
they have a longer way to go. 

Senator Bingaman. That is a very good point and I am sure 
some of today's witnesses who are better able than I will address 
that issue. However, I think the comprehensive issue of upgrading 
the quality of Indian education has not received the attention it de- 
serves in recent years, and I commend you for taking the interest. 

Senator Murkowski. Mr. Chairman. 

Senator D£Ck)ifciNi. The gentleman from Alaska. 

Senator Murkowski. I wonder if I could ask the Senator from 
New Mexico if he has had an opportunity to reflect on the merits 
of the State simply taking over the responsibility of education for 
all people and educational levels within the States and get the BIA 
out of the education business. 

We have seen an extraordinary experiment in our State of 
Alaska that seems to be working very well, and we can belabor the 
role of the BIA in providing education for our American Indian 
people until the cows come home, and I think this committee has 
been involved in it as to the alternative merits of the States simply 
moving in. 

It is an obligation that we certainly have, and I wonder if you 
have an opinion on it. 

Senator Bingaman. Before seriously considering such a proposal 
in our State, the Indian community must be assured that the Fed- 
eral Grovemment would not use the device of getting the Bureau 
out of education merely as a way of reducing Federal rupport for 
improvements in Indian education. There is a very re,<?J suspicion 
on the part of Indian leaders in our State that this plan is a Trojan 
horse. In other words, many believe the Federal Government wants 
to elimi;:ate its responsibility in the area of Indian education and 
the way to do it is to transfer it to someone else. 

Senator Murkowski. Is there a perception in your State that the 
BIA educational s;ystem is better than the system operated by the 
State of New Mexico? 
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Senator Bingaman. No, but certainly there is a perception that 
it is the best they have now. Before there was a Bureau-operated 
system, we basically had no educational system on our Indian res- 
ervations. At best, we had a very spars^e educational system. 

I think the Indian people believe that the State's involvement is 
certainly appropriate, but they also believe the Federal Govern- 
ment has a migor responsibility financially to help in that process. 

If a well designed proposal, drafted through the active participa- 
tion of Indian leaders and community representatives, were brought 
forward, then people would be willing to consider it. As yet, they 
have not seen any such thing. 

Senator Murkowski. It would seem that the bottom line would 
be the quality of the education to the American Indian people. 

Senator Bingaman. No question. That is the bottom line, and I 
think Mr. Swimmer's prop<»al has accomplished at least one useful 
thing: It has focused people's attention on the quality of Indian 
education and on the need to develop ways to best improve it. How- 
ever, many in our State are skeptical that the mere transfer of re- 
sponsibility from the BIA to someone else is the best solution to the 
real problem. 

Senator Murkowski. Well, we would be happy to share our expe- 
riences for the sake of observation. You can m^e up your own 
mind whether you think it is workable or unworkable. 

Senator Bn^GAMAN. Thank you again, Mr. Chairman, for allowing 
me to testify. 

Senator DeConcini. Thank you. Senator Bingaman. We appreci- 
ate your testimony and involvement. 

Our next witness will be Beryl Dorsett, Assistant Secretary for 
Elementary and Secondary Education, accompanied by Tom 
Corwin, Office of Planning, Budget and Evaluation, U.S. Depart- 
ment of Education. 

If you would please summarize your statements, they will appear 
in the record in full. 

I regret that, Chairman Evans, I am going to have to leave to go 
to a hearing at the Judiciary Committee. You can imagine what it 
is on. 

Please p.-oceed. 

STATEMENT OF BERYL DORSETT, ASSISTANT SECRETARY FOR 
ELEMENTARY AND SECONDARY EDUCATION, ACCOMPANIED 
BY THOMAS M. CORWIN, OFFICE OF PT.ANNING, BUDGET AND 
EVALUATION, U.S. DEPARTMENT OF EDUCAliON 

Ms. Dorsett. Good morning, Mr. Chairman ?^nd members of the 
committee. 

I am pleased to be here today to discuss S. 1645 which would re- 
authorize the Indian Education Act. The bill would make no 
changes to the act's current programs but does contain other provi- 
sions affecting the Department of Education. 

While we are generally in agreement with the approach taken by 
S. 1645 not to make mf^jor revisions to the current Indian Educa- 
tion Act programs, we have comments about three provisions that 
affect the Department of Education. However, b^ause S. 1645 
would most directly affect the programs of the Department of the 
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Interior, we defer to that department as to a position on the bill as 
a whole. 

In addition, we recommend your consideration of the Administra- 
tion's bill to reauthorize the Indian Education Act which contains 
several change^ that we believe would strengthen the current law. 
I will discuss some of the provisions in the Administration's bill in 
a few moments, but, first, I would like to comment on three provi- 
sions in S. 1645 that affect the Department of Education. 

Section 303 of the bill would authorize a new program for gifted 
and taliented Indian children. We have no disagreement with the 
concept of providing special services to these children, but I would 
point out that such programs are already eligible and, indeed, are 
being supported under both Parts A and B of the current act. 

In addition. Part " ^ovides for competition among eligible 
Indian organizations . .u institutions. We believe this approach is 
preferable to that proposed in section 303 which would direct the 
Department to award funds to specific organizations to the exclu- 
sion of other potential Indian applicants. 

In addition, the intent of the language referring to the national 
network of American Indian and Native Hawaiian Gifted and Tal- 
ented Centers referred to in section 303 is unclear. 

Section 302 of the bill would clarify that, in the definition of 
"Indian," the reference to an individual's membership in a tribe, 
band, or other organized grof ^ of Indians means membership as 
defined by that tribe, band, c . other organized group. The Depart- 
ment welcome? this clarificacion of the term member'' as it is 
used in the act to identify eligible program participants. 

I am pleased that the bill does uot include provisions like those 
in H.R. 5 that would effectively preclude the Secretary from ensur- 
ing that this program serves only its intended beneficiaries by un- 
denuining hi.^ authority to make sure that only eligible children 
are counted for funding purposes. 

There is one other provision of S. 164b that would affect the De- 
partment cf Education. Under section 114, the Indian preference 
provisions of the Indian Reorganization Act would be applied to 
our office of ' idian Education Programs. While I fully understand 
and support the desire to have qualified Indian staff members not 
only in the Indian education office but ak d in other Department 
office^, " strongly object to this provision. 

We respond to all applicants for e, iployment in the Department 
of Education on merit and without regard to race, religion, sex, 
color, or national origin. Rigorous adherence to this principle and 
to the Civil Service regulations applicable to the entire Federal 
Government, puts us in the strongest possible position to select the 
most qualified candidates, including Indians, for positions in the 
Jffice of Indian Education programs and throughout the Depart- 
ment. 

Through these procedures, we cast a wide net, and the Secre- 
tary's record in the recruitment of women and minorities is an ex- 
ceptional one. Further, many individuals who are not themselves 
Indians have served with distinction in the Indian education pro- 
grams. I, for one, am reluctant to say to them that because they 
are black, Hispanic, or Asian, they are not qualified or desirable 
employees. 



52 



On the subject of Indian education staff, I would like to take this 
opportunity to tell you that the Secretary has made a tentative se- 
lection for the position of Director of Indian Education in the De- 
partment. The paperwork that would complete this seL^ction proc- 
ess is currently under review at the Office of Pei^nn3l Manage- 
ment, and we hope to make an announcement very soon. 

Mr. Chairman, in June of this year, the Administration submit- 
ted to Congress a bill to reauthorize the Indian Education Act. As I 
mentioned earlier, while our bill does not propose major changes in 
the act, it does contain a number of amendments that \^e believe 
would improve the program's effectiveness considerably I would 
like to take a few moments to highlight some key provisions of our 
proDosal. 

The major change I would recommend to you is to reauthorize 
the Indian Education Act as a single statute. Currently, thnre is no 
document in which one can read the entire Indian Education Act 
from start to finish. 

At the present time, authorizations for the various programs are 
scattered as pieces of other laws, including Impact Aid, tl e Ele- 
mentarv and. Secondary Education Act of 1965, and the Adult Edu- 
cation Act. Reauthorization as a single statute would eliminate po- 
tential confusion of the sort that I believe resulted in some of the 
technical problems we have noticed in S. 1645. 

For the Part A program of grants to local educational agencies, 
the Administration's bill contains several new provisions. One of 
these provisions would revise the formuU- for allocating fundi: to 
school districts so that, in computing payments, "average daily at- 
tendance" is used rather than "average daily enrollment" as cur- 
rently specified in the statute. 

Authorized use of the attendance data would reduce the potei- 
tial for audit problems, because data on average daily enrollment 
are not readily available to the States. This change would be con- 
sistent with similar provisions in other Department programs ami 
would, in fact, conform the program statute to current practice. 

In another formula change, the Administration's bill would con- 
strain the average per pupil expenditure factor used in computing 
payments to school districts to no more than 120 percent but no 
less than 80 percent of the national average. In recent years, school 
districts in States that have been increasing their per pupil ex- 
penditures have been receiving more funds even when the overall 
appropriation has declined and even though the number of their 
Indian students has not increased. 

The change would make procedures of Indian education alloca- 
tions similar to those of chapter 1 of the Education Consolidation 
and Improvement Act. However, to prevent substantial shifts of 
funding from current levels, the bill also contains a "hold harm- 
less provision stipulating that the per pupil allocation to each 
LEA shall be no less than the 1987 amount. 
«J^^,^^"^^^^stration's bill would also amend the "maintenance of 
effort requirements in part A. Currently, a school district loses all 
its Indian edur^ation funds for one year if it does not maintain 
fiscal effort at least at the 90 percent level. 

This sanction is much harsher than comparable sanctions in 
other programs. Under the proposed bill, failure to maintain fiscr' 
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effort would result in a proportionate reduction rather than an 
elimination of funds. 

Per the educational personnel training and fellowship programs, 
the Administration's bill would authorize the Secretary to require 
recipients to remain in the profession for which training was pro- 
vided for a reasonable period of time or to repay all or part of the 
cost of training. This provir>ion would add some degree of account- 
ability for beneficiaries anc^ would be consistent with comparable 
requirements under other Department programs. 

In another change, fellowships would be limited to graduate stu- 
dents. Traditionally, fellowships are meant for graduate level 
study, and that was probably the original intent of the statute, 
which authorized fello^hips to be used "for study in graduate and 
professional programs at institutions of higher education." Further, 
. bedsiuse there are many other sources of support for undergraduate 
education, there is a greater need for graduate fellowships. 

For the adult education prc^am, the Administration's bill would 
authorize the Secretary to give priority to applicants from previ- 
ously underserved areas. Studies have shown that certain recipi- 
ents and areas of the country tend to be repeatedly successful iti 
competing for adult education grants. In particular, applicants in 
rural, isolated areas, where the need for adult education ran be 
particularly severe, have not participated in this program to the 
same extent al[ urban applicante. 

Finally, the Administration's bill would add a new authority for 
research,, evaluation, and dissemination of information on Indian 
education and the effectiveness of pr(^ams assisted under the act. 
From time to time, there is e need for such studies, and the cur- 
rent statute does not provide a comprehensive authorization. 
'^Mr. Chairman, we are very supportive of the committee's desire 
to reauthoriw programs under the Indian Education Act. I hope 
that we can use this reauthorization process to correct current stat- 
utory problems by authorizing all of these prc^ams as part of a 
single statute, by simplifying certain confusing or duplicative provi- 
sions, and by providing for an equitable allocation of funds. 

We will be pleased to work with you and your committee to de- 
velop a sound and effective bill that will continue to promote the 
improvement of educational quality for Indian children and adults. 

I am honored to have this opportunity to appear befoie you this 
morning, and my colleague and I will be happy ^ »tii;5wer any ques- 
tions you might have, Mr. Chairman. 

Thank you very much. 



, Senator Evans. Thank you very much for your testimony. 

I would like to say at the outset I thoroughly agree with you that 
it would be beneficial for us to ultimately, before final passage of 
any such bill, bring it all together so that we do have in one place 
all aspects of Indian education. Then we can look at them and 
refer to them in one place which has not yet been done but which I 
believe can be done in the bills that ha/e been introduced. 
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GIFTED AND TALENTED CENTERS 

First, on page 2, you say that the intent of the language refer- 
ring to the national network of American Indian and Native Ha- 
waiian Gifted and Talented Centers is unclear. Could you be more 
specific in how it is unclear and what you believe ought to be done 
to make it more clear? 

,Ms. DORSETT. Mr. Chairman, I have been in this position and con- 
firmed as Assistant Secretary for 2 months now, and I am not quite 
clear myself about that. If you do not mind, I will defer to my col- 
league, Mr. Corwin. 

(Senator. Evans. Certainly. Would you like to introduce yourself 
for the record? 

. Mr. CoRwm. Yes; I am Thomas Corwin, Director, Division of Ele- 
mentary, Secondary, and Vocational Analysis in the Budget Serv- 
ice in the Department. 

Senator EvANis. I might say at the outset, Ms. Dorsett, that we 
yfOxM be happy on any of these questions to have whatever written 
answers in addition to oral answers. We will keep the record open 
for a suifficient time to ]::eceive those written responses if that 
would be lielpftil, 

Ms. Dorsett. Thank you very much. 

Senator Evans* Yes, Mr. Corwin? 

Mr. CoRWiNi The section on gifted and talented directs the De- 
partment to provide grants to two community colleges and one 
Indian organization. That part i? clear. 

However, then it goes on to direct the Secretary to facilitate the 
establishment of a national network. That is unusual language for 
us, tHe phrase "facilitate the establishment." There are funds au- 
thorized for that section, but I am not sure if that means financial 
support or some encouragement or exactly what. I think we should 
work to clear that up before final passage. 

Senator Evans. Would you care to—that is subsection (c) on page 
42 where it t^ks about that. Would you care to, in a written re- 
sponse, give us any alternative language that you think would be 
sufficiently clear to be helpful? 
. JMr. Corwin. We would be happy to. 

Senator Evans. Fine, thank you. 

[Material to be supplied follows:] 

Recommended Language For Gifted and Talented Centers Program 

Following the hearing, the Department of Education recommended the following 
language, which the Committee incorporated in subsection 324(c) of the bill: 

"The Secretary shall encourage grantees under this section to work cooperatively 
as a national network so that the information they develop is readily available to 
the educational community at large/' 

INDIAN PREFERENCE 

Senator Evans. On page 2 also, you mention down toward the 
bottom of the page that under section 114, the Indian preference 
provision of the Indian Reorganization Act would be applied to our 
office Indian Education, and you object to the provision. 
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There is current law that does state Indian preference. Do you 
believe that that law does not apply to the Department of Educa- 
tion? 

Ms. DoRSETT. I want to say that I am fully supportive of your 
comment in terms of that. In terms of the Department of Educa- 
tion, however, the Civil Service regulations that we work under are 
applicable to all the Federal Government employees, and we are 
abiding by those, sir. We feel that we have interviewed and have 
hired uiose who are most qualified for the position, including Indi- 
ans. • 

To say that only an Indian is qualified for a position, I think, 
would be erroneous. We have had an effective program at the De- 

Eartment of Education, and we do understand that Indians should 
e hired, and they have been. We have had very qualified Indians, 
but we feel *\u > c^der civil rights regulations we respond to jdl our 
applicants r^ordless of their race or religion or creed or sex and 
we should not disqualify anyone because he or she is not Indian. 

Mr. CoRWiN. If I could add a little bit to that, the Indian prefer- 
ence requirements that now govern employment in the BIA have 
been consistently interpreted as not affecting employment in our 
Department. 

Senator Evans. That may be a narrow reading of the law. It is 
my understanding that the Indian Health Service which is not 
codified in the same section of U.S. Code utilizes Indian preference. 

Mr. CoRWiN. I believe that is correct, but I don't think our 

Senator Evans. What is the difference? Do you believe just be- 
cause it is codified ui\der a particular section of the Code that it 
doesn't apply to everybody? 

Mr. CoRWiN. I am not an attorney and I would like, for the 
record, to have our attorney help me with the answer, but I under- 
stand that the Indian Health Service does operate under Indian 
preference. I haven't heard any interpretation of the rules and reg- 
ulations on it that would bring the Department of Education under 
Indian preference under current law. There is just simply different 
law in effect for HHS. 

Senator Evans. And you believe that is appropriate, even though 
that may be or riiay not be an accurate interpretation of crrrent 
law? Assuming that it is, we are in the business of changing law or 
modifying law, and we are trying to seek what the b^t answers 
are. Do you believe that it should not *iover the Department of Edu- 
cation when, apparently, the Indian Health Service believes it 
covers them? 

We are only talking now about the office of Indian Education 
within the Department of Education. 

Ms. DoRSETT. I do not feel that the Indian preference law should 
cover the Department of Education. 

Senator Evans. Why not? Do you believe that the Indian prefer- 
ence provisions are a responsible part of current law insofar as 
they may apply? 

Ms. DoRSETT. Can you repeat that question? 

Senator Evans. Well, do you believe that the Indian preference 
provisions in current law are appropriate insofar as they apply? I 
presume that it is the opinion of the Department of Education that 
it applies only to the Bureau of Indian Affairs programs or perhaps 
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to the Indian Health Service programs. Do you believe that those 
are appropriate provisions of law insofar as they cover those pro- 
grams? 

Ms. DoRSETT. All I can say to you— I can only speak for the De- 
partment of Education, and we are not bound under the Indian 
preference law, and I am strongly opposed to that at this time. 

Senator Evans. Mr. Corwin. 

Mr. Corwin. Well, we are not completely familiar with how the 
other departments operate. They may have programs stemming 
from the trust responsibility between the tribes and the Federal 
Government that makes it appropriate to have an Indian prefer- 
ence standard. Our own programs stem from findings about 15 
years ago of a commission headed by Senator Kennedy that found 
particularly severe educational deprivation among Indian children. 
So, we began these programs after that finding rather than on the 
basis of the trust responsibility. 

So, there may be some kind of legal difference there that would 
make it appropriate for the other departments to have that prefer- 
ence. 

Senator Evans. How many people are now on staff in the Office 
of Indian Education within the Department of Education? 

Ms. DoRSETT. There are 16 Indians now on staff at the Depart- 
ment of Education, and 4 of those 16 work iri the Indian education 
programs. 

Mr. Corwin. There is a total of 45 staff members in our Office of 
Indian Education. 

Ms. DoRSETT. There are 45 altogether, but there are 16 Indians 
working. 

Senator Evans. Wait a minute. How many total employees in 
the Office of Indian Education? 
Ms. DoRSETT. There are 45. 
Senator Evans. How many currently are Indian? 
Ms. DoRSHTiT. There are 4. 
Senator Evans. There are 4 out of 45. 
Ms. DoRSETT. Yes. 

Senator Evans. Wouldn't you believe that— you know, we do 
have in law a whole series of acts that apply to minority preference 
in terms of various kinds of business activities and procurement. It 
is not a unique provision. It is scattered through much of our cur- 
rent law, and I am a little surprised, especially if in the Office of 
Indian Education we have only found 4 Indians capable or involved 
in dealing with the intricacies of Indian education out of a staff of 
45. It seems to me that may indicate it is a pretty good idea to put 
an Indian preference provision in here. 

Ms. DoRSETT. I can only add this comment. Back in 1977, there 
were 32 Indians working in the Indian education program. And I 
want to say that, as a result of the recruitment bv the Department 
and the hiring of these Indians, they have moved on to other Fed- 
eral agencies once they have arrived here in Washington, DC. 

Some of them are now working for the BIA. Others are working 
in other departments of the Federal Government as well as the 
Education Department. Some of them have gone on to receive their 
doctorate degrees, Ph.D.'s, Ed.D.'s, and some have gone to the pri- 
vate sector. 
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Senator Evans. Well, now, I think that is a splendid end result, 
but I don't think we ought to stop the pipeline just because we 
have had a splendid end result. That, it seems to me, is a magnifi- 
cent ai:^[ument for continuing to keep that pipeline filled if that is 
what it is producing. 

Mr. CoRwm. We haven't stopped the pipeline. We do operate 
under the general guidelines and rules governing equal employ- 
ment opportunity, as Ms. Dorsett 

Senator Evans. I understand that. 

Mr. CoRWiN. As Ms. Dorsett testified, the Department has a very 
fine record in recruiting and retaining minorities and women. The 
rules under which we now operate don't specify particular kinds of 
minorities or women, so you have all kinds in all our programs. 

From that perspective, 4 out of 45 may not be so bad. 

AVEaAGE DAILY ENROLLMENT V32RSUS AVERAGE DAILY ATTENDANCE 

Senator Evans. All right. Let me continue. 

On page 4, you talk about the average daily enrollment versus 
average daily attendance. I am familiar, of course, with the tradi- 
tion of using average daily attendance, although I might say that 
average daily attendance is a little bit fuzzy also. Average daily at- 
tendance depends on a lot of record keeping by a lot of teachers 
and a horrendous amount of assembling of information 

Both as Crovemor and now as Senator, I think I sometimes look 
at average daily attendance figures with a modicum of suspicion, 
but you do say that data on average daily enrollment are not read- 
ily available through the States. If average daily enrollment were 
the measure of fiinding, wouldn't that be just as easily arrived at, 
perhai)8 more easily arrived at because it is more stable, than aver- 
age daily attendance? 

Ms. Dorsett. Well, those at the State Departments of Education 
sir, are the ones who decide on what data they want from the 
LEAs, and most States do not require the enrollment figures but 
the daily attendance. Therefore, it is the current practice that we 
are using the daily attendance and not the daily enrollment. 

Senator Evans. It is my understanding that the desirability of 
the proposal for change comes from the fact that in many of those 
schools which are primarily attended or which have a large attend- 
ance of Indian students are in areas where there is more than 
usual difficulty in transportation and weather and isolation and 
that average daily attendance figures may end up providing simply 
less than adequate funds. 

Mr. CoRV'iN. That wasn't the rationale for our proposal. We pro- 
posed this because we haven't been able to obtain satisfactory veri- 
fiable average daily enrollment data from the States and have had 
to use average daily attendance no matter what the law says. 

This change in the law would not have an impact, because we 
are already using the average daily attendance data. 

Senator Evans. So, even though the statute says average daily 
enrollment, you are not using it. 

Mr. CoRwiN. That is right. One opportunity that a reauthoriza- 
tion process gives you is the opportunity to clean up the statute 
and make it consistent with what you are actually doing. 
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Senator Evans. It also is an opportunity for oversight to suggest 
that the opposite may be an appropriate answer also, that if the 
current law says do something, it is time to do it instead of just 
ignormg it. 

Ms. DoRSETT. If I could just add this comment Children can be 
enrolled in two different locations at the same time without being 
discharged from one facility, and when you talk about average 
daily attendance, a child only would be in one place or the other. 
This has been a problem that we have looked into. 

Senator Evans. I, would judge that that is a pretty rare or unique 
circumstance. It is probably just as rare as somebody being marked 
present when they are really absent or oresent for only a short 
time during the day. They are both susceptible to difficulties. Both 
are susceptible to abuse. 

I guess the fundamental question is one really of trying to recog- 
nize whether in fact there is a problem, a unique problem, for 
these students and that unique problem being the question of more 
than average difficulty in terms of transportation and roads and 
isolation and, as a result, attendance. If the end result, then, in 
using average daily attendance versus average daily enrollment is 
a lower than adequate amount of money that goes to those schools, 
it just may be we are either inadvertently or deliberately short- 
changing those schools and their ability to carry on their functions. 

In that case, one of two things needs to be done. Either change to 
average daily enrollment or perhaps if average daily attendance is 
the only measure and if in fact it is true that there are unique dif- 
ficulties in getting to school that are not shared by most other stu- 
dents that some surcharge on average daily attendance ought to be 
implemented in order to assure that there is no shortage of funds. 

If you have any ideas on any alternatives— I think it would be 
useful, assuming now that you are not using the current statute, to 
find out if vou have any analysis as to what effect that has on the 
amounts of money that are being distributed to those schools. Do 
you have any way of telling even on a test basis to try to measure 
average daily enrollment against average daily attendance in retro- 
spect? 

Mr. CoRwiN. It is possible we could go back and get some data 
from selected districts. Not before your markup on Friday but 

Senator Evans. No; but the markup will not be the last train out 
of the station. There will be some period of time between the 
markup and the final passage of the legislation. 

If that is possible to do, it might be helpful just so we all know, 
first, whether this is a problem. And if it is in terms of the adequa- 
cy of funds flowing to those districts, how much of a problem. If 
that proves to be true, then we can do something about correcting 
it in some fashion or another. 

Mr. CoRWiN. We can go back to the well on this one more time. I 
sense that if we found that it was costing the districts whose stu- 
dents miss a substantial part of the year some money and we came 
up with a better method of collecting the average daily enrollment 
data, then the other districts whose students get there and which 
have to educate the kids nine months of the year are going to com- 
plain to us that they are being short-changed. However, we can 
come up with some options for you. 
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■r^x Senator Evans. All right. Thank you. 
J, " - > .[Material to be supplied follows:] 

5g? , ^ Effect OF Using Average Daily Attendance 

Following the hearing, the Committee amended its bill to require that average 
gf^v attendance rather thap average daily enrollment be used in computing a 
^ ' State 8 average per pupil expenditure. 

Average daily enrollment is .a term that is not familiar to most school statisti- 
cians. Enrollment is a count of students registered in a school district. It is usually 
taken in the fall. The enrollnaent count might be taken again late in the year, but it 
^ y o4 averaged on a daily basis. As a result, it is not really possible to compute 
vf ^ State per pupu expenditure data in strict conformance with current statutory re- 
^> \z ' quirements. 

•A much more prevalent and commonly accepted statistical measure is average 
daily membership, or ADM. cJchool membership usually takes into account the 
^ - number of students who leave the district during the year, and many school dis- 
^ ' tncts and States average these data on a daily basis. However, the procedures for 
Imputing ADM vary widely among States, and six States do not compute ADM at 

Average daily attendance, or ADA, which represents the number of students actu- 
ally attending classes, seems to be the most consistently accurage information to use 
m computing Part A grants. 

It is true that there is considerable controversy among school districts and States 
ovet the use of either ADA or ADM data, especially when the data are used to gen- 
A«w Depending on the State, ADA runs anywhex-e from 90 to 98 percent of 
;^ AJm and, under some programs, use of ADA could result in reduced funding for 
btates witb particularly low attendance rates. 

Under the. Indian Education Act, however, ADA is used, not in determining the 
number of, children counted to generate funds, but in determining a State's average 
per pupil expenditure. A school district's Part A grant is then determined by multi- 
plying the number of Indian children in the district by the State's average per pupil 
expenditure. Since a low attendance rate would have the effect of boosting a State's 
ay^age per pupil expenditure level slightly, it would therefore produce slightly 
higher payments under the Indian Education Act. 

CONSTRAINING THE PER PUPIL EXPENDITURE FACTOR 

Senator Evans. Again on page 4, you have a change in formula 
which could constrain the average per pupil expenditure factor 
used in computing payments to school districts to no more than IJO 
percent but no less than 80 percent of the national average. 

Does that have an undue effect on what might be small and iso- 
lated school districts or districts in terms of their cost of education? 
I don't know whether it does nationally, but I do know from my 
own experience in Washington State with 300 school districts, some 
with 50,000 to 60,000 students and others with as few as 30, that 
the differential in fundamental cost is far more than the difference 
between 80 and 120 percent of the average. 

I am not worried so much about the 80 percent, but some small 
isolated districts may have costs that are just fundamental and 
basic costs that are far higher than 120 percent of the national av- 
erage. 

Mr. CoRwiN. The formula for calculating the entitlement under 
the program is the district's average daily enrollment times the 
State s average per pupil expenditure. So, if the district has a par- 
ticularly high expenditure, that really isn't taken into recount. 

What we have found in the program in the last 5 or 6 years is 
that the appropriation has been fairly stable— between about $47 
million and $50 million. While the appropriation has been stable, 
some of the States that have been raising their expenditures great- 
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ly have been pulling in more and mdre of the money. So, there is a 
fixed pot of money, but it is shifting" and causing problems in some 
of the other Stgtes whose expenditures have been rising, say, more 
at the rate of inflation. They have been losing. 

It looked to us to be naore equitable to cap the average per pupil 
expenditure that the State could count at 120 percent as it is done 
in some of our other programs. This won't cost anybody anjrthing 
immediately, because we have also proposed what we call a "hold- 
harmless." Nobody would lose anything. 

Over time, more funds would go to most of the States rather 
than a few States that have particularly high average per pupil ex- 
penditures. 

Senator Evans. But these are payments not to States but to 
school districts within States. 

Mr. CoRWiN, Right, but the school district payment is calculated 
on the basis of the State's average per pupil expenditure. 

Senator Ev^NS. I understand. ' 

Do you know at this point what the end effect of that would lie to 
certain districts and States that have high Indian populations? 

Mr. Corwin: We can calculate that for you. It depends on what 
appropriation, we are assuming for the Part A program. The Ad- 
ministration proposed level funding this year, so there wouldn't 
have been much pf an impact or any impact. 

Senator Evans. Well, there wouldn't have been much of an 
impact if— No, but if you put a cap of 120 percent, presumably 
some of them are above 120 percent. 

Mr. C!oRWiN. That is right, but we had the hold harmless in 
there stating that no district 

Senator Evans. I understand, but 

Mr. Corwin. You have to b^n to increase the appropriation, 
say, by 10 percent or 20 percent. Then, those districts would in- 
crease what they would get. The districts in those States would in- 
crease their appropriation less than they would without the cap. 
They would still gain but not as much. 

Senator Evans. Would you care to, maybe for the record, exam- 
ine this whole provision and assume, for the moment, that there 
was not a hold harmless provision but that you apply just because 
that will be applied sometime in the future. 

Mr. Corwin. We could provide a table. 

Senator Evans. And give us a run-down on those districts that 
would lose and how much, assuming, sa^^, a 10 percent increase in 
funding and those districts that would gain and how much. 

Mr. Corwin. We would be happy to. 

Senator Evans. Fine. Thank you. 

[Material to be supplied follows:] 



Under Part A of the Indian Education Act, an eligible echool dist-ict receives a 
payment for each Indian child it enrolls in its schools. The amount of that payment 
is derived by a formula that multiplies the number of Indian children in the school 
district times the average per pupil expenditure in the district's State. The resulting 
figure IS reduced according to available appropriations. The amount of the Part A 
payment per Indian student varies from State to State, but within a State, each 
school district is paid at the same rate. 
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" The Department's proposal wo \d constrain the State per pupil expenditure factor 
,to no less" than 80 percent nor more than 120 percent of the national average. To 
prevent precipitous shifts or losses of funding, the most recent Part A per-student 
payment rate for a State would serve as a ''hold harmless" level for that State, 
Since two of the factors in the formula— the number of Indian students in each (Ks- 
trict and the State average per pupil expenditure — change every year, it is not pos- 
sible to predict accurately the effect the proposal would have in future years. 

The following table, therefore, shows what effect the proposal would have had if it 
had been applied to the 1987. grants and if the 1987 appropriation had been in- 
creased by 10 percent over 1936. For the purposes of this table, 1986 is used as the 
hold harmless year. Data on numbers of Indian students and State per pupil ex- 
penditures used to generate die figures in the table are actual, 

PAYMENTS PER INDIAN STUDENT-PART A, INDIAN EDUCATION ACT 

state 

Total appropriation . . . 



Alabama 

Alaska 

Amona 

Arkansas.. .1*.! 

California 

Colorado 

Connecticut 

FJorida 

Hawaii 

Idaho 

Illinois . 

Indiana 

Iowa 

Kansas . . 
Loutsiana. . 

Maine 

Maryland.. . 
Massachusetts. ... 
Michigan 

Minnesota 

Mtssisstppi 

Mtssoufi 

Montana 

Nebraska 

Nevada 

New Jersey 
New Mexico.. .. 
New York .. 
North Carolina 

North Dakota 

Ohio 

Oklahcma 

Oregon 

Rhode island . . . 
South Dakota.. ., 
Texas . . 

Utah 

Vermont . . 
Virginia . 
Washington . . 
Wisconsm 
Wyoming , 



Hold harmless year 


Fw$t vear under 


Percentage 




increase 


tAO C7C nnn 


548,070,000 


10 


8339 


11714 


40 


35009 


350.09 


0 


111 64 


122.17 


9 


9070 


117.14 


29 


120.24 


137 64 


14 


13688 


156.28 


14 


163 25 


175.73 


8 


11898 


137 01 


15 


135 30 


14648 


8 


8851 


117.14 


32 


13384 


149 56 


12 


11058 


128 98 


17 


13286 


1^556 


10 


133 27 


15049 


13 


10835 


12640 


17 


109.57 


127 84 


17 


156 56 


173 40 


11 


14t)89 


17019 


17 


14629 


162.67 


11 


13777 


155 31 


13 
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PROPOSED AMENDMENT TO FELLOWSHIP AND TRAINING PROGRAM 

Senator Evans. On page 5 in youi ^ timony, ,\ou talk about the 
personnel training and fellowship programs that would authorize 
the Secretary to require recipients to remain in the profession for 
which training was provided for a reasonable period of timu or to 
repay all or part of the cost of training. 

With the idea of adding some degree of accountability for benefi- 
ciaries, that is fairly common in some other programs. Can you de- 
scribe more accurately what you mean by a reasonable period of 
time or part of the cost of training? That is pretty fuzzy. 

Ms. DoRSETT, I just want to state that we were hoping that the 
person who received the fellowship would stay in the profession at 
least for one year for each year that we paid for their fellowship 
costs. 

Senator Evans. For 1 year or 

Ms. DoRSETT. In other words, for each one of :;he years that they 
receive the fellowship that they stay in that profession 1 year, a 
year for a year. 

Senator Evans. So, that would be the definition of a reasoT^<ibie 
period of time. 
Ms. DoRSETT. That is exactly correct. 

Mr. CoRwiN. That is how we have implemented it in the bilin- 
gual education training program, and we are just starting to imple- 
ment it in vocational rehabilitation training. 

Senator Evans. So, that is what you have in mind. Then you say 
or to repay all or part of the cost of training. Do you have any 
more specifics on what part would be adequate in your proposal? 

Mr. CoRwiN. I believe it would be proportionate. If you had had 
four years of support for a doctoral program and you had stayed in 
the field three, then you would pay back 25 percent. 

These are the kindp of things you don't always want to fix in law 
but put them into regs and let the public comment on them. 

Senator Evans. But if we are going to write the law that says 
reasonable period of time or part of the cost of training, then we 
better, at least with the report that goes along with the law, it 
seems to me we ought to try to define that so that there is some 
guidance. If that is what is done in other fields, I think that might 
be helpful to have that along with it. 

Mr. CoRwiN. Sure. 

VIEW OP INDIAN EDTjCATION 

Senator Evans. Can you just perhaps in more general terms— 
and maybe this would require written response — what is your gen- 
eral view currently of Indian education as it is seen from the De^ 
partment of Education? What are the biggest problems ahead, the 
biggest deficiencies, the biggest difficulties? In other words, what 
are our peculiar challenges in the division of Indian education as 
you see them in the next few years? 

Ms. DoRSETT. If you don't mind, Mr. Chairman, I would like to 
submit that in writing to you so ^hat I can give you a very compre- 
hensive response. 

Senator Evans. Surely, but it would be helpful it is my un- 
derstanding, for instance, that there is a severe shortage of math 
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and science teachers which is probably not unusual. That seems to 
be almost endemic right now, not just in Indian education but 
throughout our society. But it would be helpful if you could set 
. forth for us some of what you see as the m^or challenges and prob- 
lems we have ahead with as much specificity as you can come back 
with. 

Ms. DoRSETT. I will. Thank you. 
[Material to be supplied follows:] 

Status of Indian Education 

Over the last 14 vears» more than $850 million has been made available under the 
Indian Education Act to an average of 1»000 school districts and 120 Indian organi- 
zations and tribes each vear. This support has supplemented other Federal pro- 
grams assistmg Indian education, including Chapter 1» Bilingual Education, Impact 
Aid, and the programs of the Bureau of Indian Affairs. Federal money, in combina- 
tion with the much larger sums provided by the State and local governments, has 
had a positive effect on the educational progress of Indians. 

Between 1970 and 1980 the percentage of Indian adults 25 and over who are high 
school graduates increased from 33 percent to 56 percent. This compares to 1980 
rates of 70 percent for whites, 51 percent for blacks, and 44 joercent for Hispanics. 
During this same period, the median years of school completed for the Indian popu- 
lation aged 25 and older increased from 9.8 years to 12.2 years. 

In spite of this progress, Indians, as a group, still lag behind the national average 
in such areas as years of school completed, high school retention rates, median 
family income, per capita income, and percentage of families above the poverty 
level. , ' 

For example, young Indians continue to have higher high school dropout rates 
than other Groups. In 1980, for children age 16 and 17, the Indian school enrollment 
rate was only 77 percent, compared to 89 percent for whites, 88 percent for blacks, 
and 80 percent for Hispanics. 

The challenges we face today in Indian education include reducing the school 
dropout rate, eliminating drug and alcohol use among school-age children, and pro- 
viding preschool education for those unable to obtain it. The Congress has provided 
millions of dollars to support and enhance Indian education, but this is only half of 
the solution. There is a strong reform movement going on at State and local levels. 
This movement is based on equity, accountability, and higher academic standards. A 
particular challenge for all educators is to ensure that the Indian population is not 
left behind by this reform movement. 

The Department of Education's Indian education program, as opposed to the 
BIA's program, is offered as a supplement, not an alternative, to the regular educa- 
tion program received by Indian children in public and tribal schools. Where such 
problems as shortages of math and science teachers exist, they are not necessarily 
associated with the presence of Indian children. Educational services provided 
through the Indian Education Act generally concentrate on assisting with those 
problems that are associated with or tend to have a greater proportional impact on 
the Indian population. 

Senator Evans. With that, we do thank you very much, and I un- 
derstand fully that being on the job for a very short period of time 
niakes it a little difficult to respond directly to some of the ques- 
tions. We would appreciate whatever other comments you would 
like in writing along with the specific questions we have asked. 

Ms. DoRSETT. Thank you very much. 

Senator Evans. Thank you very much. 

Next is the Honorable Ross Swimmer, Assistant Secretary for 
Indian Affairs, U.S. Department of the Interior. 
Mr. Swimmer, please go ahead. 

STATEMENT OF ROSS 0. SWIMMER, ASSISTANT SECRETARY FOR 
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR 

Mr. Swimmer. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity of being able to appear here today. 
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I do have a statement that I would like to submit for the record 
along with some attachments that get into specific provisions of the 
proposed legislation. 

Senator Evans. The entire statement will be included in the 
record along with the attachments. 

Mr. Swimmer. Thank ^ou. 

I would like to highlight the statement, if I can, and then go 
through a couple of reports which indicate some of the problems 
that I am particularly concerned with. 

I might add that in listening to the opening statements and also 
hearing some comments from Indian country and the result of the 
hearings held recently, it appears to me that perhaps the amend- 
ments that this legislation would propose to Public J w 95-561, the 
Indian Education Act of 1978, are perhaps flawed in that the 
premise for this legislation apparently is based on a proposal or an 
alleged proposal that I had last year of transferring schools operat- 
ed by the Bureau of Indian Affairs to the public school system of 
the local States. 

In fact, just to clear that matter up for the record, in December 
1986, I made a presentation to the press and an announcement to 
Indian country that I believed we needed to move in a new direc- 
tion and one that was comprehensive. I said that we must attack 
several problems that are out there on the reservation, and we 
must do it together, working on all of the problems together and 
not simply focusing our efforts on one or the other. 

A few of those problems were in the area of job creation, develop^ 
ing an employable work force, working on the problem of alcohol- 
ism, and addressing the issue of education. While each one of these 
was a valid goal, without addressing them all together, it would be 
very difficult to change the environment or to improve on the way 
of life that is currently experienced on too many of our reserva- 
tions. 

In the education area, I suggested the tribes should seriously 
look at contracting the school systems that the BIA currently oper- 
ates on their reservations. I did so because I do believe that, in 
some respects at least, there is almost an impossibility of perform- 
ance when one is attempting to operate a large, multi-faceted, 
multi-State education program from Washin^on, DC and that cer- 
tainly locally operated education with oversight, whether it is at 
the State or the Federal level, could do a more effective job. In fact, 
approximately 60 or 70 out of the 180 schools we operate, are now 
contracted by tribes. 

I also suggested that in those cases where tribes did not feel that 
they had the capacity to do that, that we should look at an alterna- 
tive system, jjerhaps the State or local public school system, per- 
haps the Zuni example, or even private schools in contracting for 
the education process, but, more importantly, to find a system 
where we r m hold it accountable and that would work on the res- 
ervation. 

I did not suggest this as a unilateral action of the Bureau of 
Indian Affairs. I was fully aware of Public Law 95-561 and Public 
Law 93-638. 

Those laws together provide Indian concurrence, tribal concur- 
rence in what we would do. I recognize that I could not simply 
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shift, without an act of Congress anyway, the operation of our 
school system to another entity but that the mechanism of Public 
Law 93-638 was available to us. 

What I did in December was not lay out a comprehensive plan of 
. action. Perhaps that frightened some people. What I asked for in 
December was, in fact, dialog. 

' As we go through the estimony this morning and I go into some 
of the exhibits, I would iike to express to the committee how that 
dialog occurred and that in fact it did occur in a consultative proc- 
ess and is still occurr^ ig today. 

It is my opinion that there is not a need to amend Public Law 
95-561 in the way that this proposed bill does. In the Senate bill 
and in the House bill, H.R. 5, we find some very difficult measures 
that are attempting to be enacted into law by the Congress, and we 
think that we have such a problem with this bill that we certainly 
would recommend that it not be passed into law and that these 
amendments not be accepted. 

A few of these include amendments which legislatively would 
recognize each BIA funded school and essentially strip the execu- 
tive branch of all discretionary authority for the operation of these 
schools. 

The amendments would freeze certain existing regulations, re- 
quire a tribal consultation process that does not allow for appropri- 
ate administrative planning without outside interference, prohibit 
the transfer of management of BIA operated schools to entities 
other than those determined by the tribes— I might add, as I said, 
that this is already in law— provide a new grant mechanism for 
funding the new contracted schools, establish a formula for deter- 
mining the amount of administrative costs to be provided for 
schools that are funded but not operated by the BIA, and effective- 
ly micro-manage the program with provisions to expand certain 
school programs, automaticaLy trigger post-differential pay author- 
ity for certain teachers, waive certain dormito) standards at cer- 
tain schools, and require the implementation of BIA responsibil- 
it: ')S under tribal cooperative agreements regardless of BIA concur- 
rence. 

As to the grant proposal, tiilf II of this bill, it would provide an 
alternative svstem for tribes to assume the operation of BIA 
funded schools, alternative to the current contracting law. Public 
Law 93-638. 

The intent is apparently to achieve less BIA interference in the 
operation of what are now called contract schools. We agree with 
this goal but with modifications to the bill language to meet some 
concerns about the appropriate role of the BIA and the perform- 
ance criteria to be used. In fact, we would like to see such a change 
for all BIA contracted programs. We recommend that Congress 
consider a major overhaul of Public Law 93-638 and not just limit 
it to the education programs. 

Further, under the grant provision, the r e of the Secretary is 
simply to receive and approve applications nd to receive but not 
act on the required reports. The Secretar: ,ias authority to issue 
regulations relating to the discharge of duties assigned to the Sec- 
retary under this title, but in all other matters, the Secretary may 
not issue regulations. 
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However, the bill states that the Federal responsibility to provide 
the program does not change, and the Secretary is required to 
accept retrocession within 120 days of a tribe's request. In other 
words, tribes give, all the direction, but the Secretary contmues to 
be accountable. 

We believe "^hat if the magor role of the Bureau of Indian Affairs 
18 only to accept applications and reports from the tribes and then 
funnel money to them, the Secretary cannot be expected to be ac- 
cojmtable for the results. In effect, the grant recipients and the 
tribes involved would be carrying out the Federal responsibility 
without any substantive responsibility on the executive branch. 

This approach is unacceptable, since Congressional oversight 
alone cannot be an adequate substitute for executive branch re- 
sponsibility and authority to assure that there is accountability 
both for Federal funds and for the quality of service being provid- 
ed. 

The grant proposal is a flawed step in the direction of flexibility. 
There must be a credible evaluation procedure and the reports 
must not only be submitted to BIA personnel but should be re- 
viewed and changes made where necessary for the integrity of the 
programs. 

We like the idea of the BIA playing more of an oversight role 
with our primary concern focusing on the results of the service of- 
fered rather than on the day-today operations and how the money 
was spent which, unfortunately, we have too much of in the cur- 
rent contracting procedures. However, we cannot agree to the very 
limited role outlined in these bills. We must address the ultimate 
question of responsibility. Does it belong to the tribes or to the 
Bureau of Indian Affairs? 

Further, dealing with the indirect cost issue which is quite con- 
troversial, we agree that m£gor changes are needed in this area. I 
can show by example just some of the inequities that we currently 
have in the indirect cost system, but I think neither H.R. 5 amend- 
ments nor the S. 1645 proposal addresses this in the manner in 
which it should. 

Further study must be made on this issue and some objectivity 
must be brought into the picture. 

Mr. Chairman, approximately a year ago, I suggested a plan of 
action that I believe would move us in the direction of a high qual- 
ity education program for the 11 percent of Indian children now 
educated through the Bureau of Indian Affairs. That suggestion 
was to involve tribes in the operation of schools on their reserva- 
tions and hold them accountable for the results. 

In lieu of tribes' accepting such responsibility, I suggested that 
local public school districts could provide for these Indian children 
as they already do for 82 percent of the Indian children in their 
districts and which, by law, they have an obligation to provide. The 
suggestion was premised on the Federal Government providing full 
funding to the tribes or public school districts assuming such re- 
sponsibility and the tribes' full agreement, regardless of which di- 
rection we go. 

This proposal was not offered as a solution to all the problems of 
poor education on the reservation. I believe, however, thi.t it point- 
ed us in the right direction. 
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We need on the reservations educational systems that can be 
held accountable, no fragmented, autonomous systems in which 
children can often be lost or fall through the cracks. The proposed 
legislation puts Indian tribes in control of the education, but no ef- 
fective system of accountability has been offered. No public school 
system in the United States attempts to locate all accountability 
for the schools at the community level. 

Whatever the intent of the proposed legislation, the effect is to 
remove -virtually any effective accountability. What we do— the 
Bureau of Indian Affairs and Congress alike— is, of course, justified 
in terms of what is good for Indian people, but we should not hide 
from the facts of what is being proposed. The proposed legislation 
sets up the BIA and the Indian education systems for even more 
failures. More importantly, it sets up Indian people and their tribal 
governments for failure. 

The real issue of providing quality education for Indian children 
for whom the Bureau has responsibility is often confused by con- 
cerns for sovereignty, tribal corporate rights, funding issues, em- 
plo3rment, and local control. 

There are some BIA schools that are doing an outstanding job of 
educating our young people, as evidenced by all objective criteria. 
In many instances, the record of the public schools for Indian stu- 
dents is very good. 

We know the educational conditions which lead to success. We 
need ta stop responding to the sporadic and confused criticism of 
those who, on the one hand, see nothing but. failure or who, on the 
other, resist any change and to get on with the task of creating the 
conditions which will lead to educational success for Indian 
students. 

I believe that Indian people want an accountable system of edu- 
cation Sot their children. I believe there are tribes that can im- 
prove the educational opportunities of their children by assuming 
more administrative responsibility for their schools. Even though 
some tribes may initially resist assuming the responsibility of man- 
aging their education programs, I am convinced that this is the 
result of historical conditions which can be overcome and that the 
first response to my proposal is not necessarily the final word. 

I also believe— I know— that if this assumption of new responsi- 
bility is to be effective, it will have to be a well thought out process 
involving the cooperation of the Bureau of Indian Affairs and the 
local school systems. To divest the Bureau of established oversight 
responsibilities in an invitation to disaster with our Indian ch^*^- 
dren being the victims. 

I also believe that some schools should be contracted to the local 
government that now provides education for 82 percent of the 
Indian children. I believe that where it is possible, cooperative 
agreements between tribes and State systems would concentrate 
our efforts at improving one system. Whatever is done should be 
done to improve the education of our Indian children and not in 
pursuit of side issues. 

To highlight a couple of things in the testimony and in the bill 
that definitelv do need attention, let me just point out— and I will 
be happy to furnish this information to the committee— in the ex- 
ample of indirect cost disparity, a school of fewer than 50 children 




with a total budget of a little over $100,000 shows an indirect cost 
at 66 peicent while a similarly sized school with a budget of just 
over $100 shows an indirect cost rate of 18 percent. 

Another school, again a school of over 50 children, a budget of 
over $350,000 compared with a school similarly sized with a budget 
of approximately $250,000, the difference of indirect cost rates are 
46 percent and o percent. 

I could go on with examples and we know they are there, but the 
point of it is that yes, it is appropriate to address the issue of indi- 
rect cost. We are not sure how best to do this. We have been wres- 
tlinp with a formula ourselves. We have beer looking at alterna- 
tives. We have talked to the committee and to staff, and we hope 
and we believe that we can come up with a fair formula and one 
that does permit tribes, tribal contractors or State contractors, if 
that be the case, to have adequate administrative overhead to run 
the program but not profit from the administrative overhead. 

Questions are usually brought up about consultation and, as I 
mentioned> even in the propoped bill that is before us today, there 
is a provision that would legislatively dictate a consultation plan. 
AVhile I accept that we do not have a single formula for consulta- 
tion, I do not accept the premise that we don't consult. 

At my confirmation hearings, I made this an issue, and I said 
that I will consult with Indian tribes and Indian leaders. I think I 
have done that. 

The question in December 1985 was, who puts forth the idea? 
Does the Bureau of Indian Affairs not have the right and the re- 
sponsibility to suggest changes to the existing systems that we op- 
erate and then commence a dialog with Indian tribes on those 
issues? 

I believe we do and, as I said, I suggested about four different 
areas that needed very real attention. We then went out and began 
a consultation process with some of the very people that were cited 
at the recent hearing. 

Just on the proposed contracting of schools to tribes from the 
Bureau of Indian Affairs, we held 53 meetings in States with a 
YAffh Indian population attending Bureau of Indian Affairs schools. 
At those meetings, we had 83 tribes represented. In all, 392 people 
were documented; over 400 we know appeared and provided some 
input into the process. 

The purpose was, again, not a hearing and not consultation on a 
specific plan. It was on an idea, and we were trying to draw from 
the Indian community how they saw this idea and how it could ma- 
terialize perhaps into something that would pi*ovide a more effec- 
tive education program. 

Admittedly, what we received was a lot of negative reaction. 
Well, we don't want you to contract out the schools. We want you 
to go ahead and run them. 

isuggest that really wasn't a viable alternative given the record 
that we have in the Bureau of Indian Affairs that across the board 
we operate some good systems. Unfortunately, we operate some 
that are not so good. Compared to the public school systems, we are 
about on a par. 

^ The bill would also freeze many of our regulations some dating 
back to the 1950's. Public Law 95-561, while it was passed in 1978 
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\ ^ * and one could say my goodness, 7 or 8 years is plenty of time to get 
I your act together, Bureau of Indian Affairs, and you should be out 
J there administering this law, the fact is that we haven't. And we 
have 11 sets of regulations presently that are in the process of get- 
J'; ting out that are going to have a lot to do with the implementation 

ofPublic Law 95-561. 
\ Now, we are being told that we are not sure that we like what 
f, the Bureau of Indian Affairs is proposing in these regulations. I 
^ contend that nobody would agree with what might be proposed by 
any agency at any/ one- time, but that is why you have proposed 
regulations, and that is why we take comment on them and try to 
, adjust the regulations to fit the reality of the situation and to 
J comply with the law. 

However, to freeze our hands now and say no more regulations, 
P we will stay with what we have, we don't really trust you to enact 
r^ulations, we are afraid that you might take liberty with this or 
that, I think is a mistake, and it doesn't allow us fully to imple- 
ment a good law. Public Law 95-561, and to proceed m the way 
that Congress intended us to several years ago. 

We recently put out regulations on the higher education pro- 
gram. Admittedly, there were a number of concerns about these 
regulations. But just to summarize, in taking comments as a result 
of these proposed regulations, we received over 850 comments in- 
TOlving approximately 18 major sections of the bill. Out of 18 sec- 
tions of tb** bih, -ve either deleted or changed 12 of those in defer- 
ence to the comments we received. 

I think that our performance is satisfactory in dealing with the 
proposed regulations. We have others we know are controversial, 
all the way from new school starts to other academic standards. 
But it is not fair for us to sit back and say well, we are not going to 
introduce or pass on those regulations; we will stay with what we 
have. 

My recommendation is that we not go forward with S. 1645 as an 
Indian amendment to the education bill and that we work within 
Public Law 95-561 and Public Law 93-638 and that we work par- 
ticularly on Public Law 93-638 to provide a mechanism similar to 
the grant suggestion that is proposed here to make it easier for 
tribes to contract, to cut the red tape, and to make sure that we 
provide adequate funding where the tribes are assuming the re- 
sponsibility currently held by the Bureau of Indian Affairs. 

With that, I conclude my testimony and would be happy to 
answer questions the committee might have. 
[Prepared statement of Mr. Swimmer appears in the appendix.] 
Senator Evans. Thank you, Mr. Swimmer. 
I guess I will have to start ri^ht at the beginning. You mentioned 
your speech in December. Was it December 1986 or 1985? 
Mr. Swimmer. December 1986. 

Senator Evans. I thought you used both dates during your testi- 
mony. However, in your speech in December 1986, prior to that 
speech, was there any dialog with Indian leaders or tribes in get- 
ting to that point or was it your idea that you would put forward 
the speech and then the dialogue would flow from those ideas? 

Mr. Swimmer. I made several visits to Indian country shortly 
after that. In June 1985, 1 spent two weeks on the road and visited 



1:er!c 73 ' 



70 



approximately 25 reservations and talked to over 100 tribal leaders. 
I asked what some of the problems were, and everyplace I went, 
education ^yas number one. It certainly was in the top of the prior- 
itiejs.that were listed. 

I 8lso visited, with the public school system people, and I also 
was contacted by BIA personnel who had been in the Bureau of 
Indian Affairs schools. 

I received information from them that indicated to me that the 
Bureau operated schools were having a problem, and a lot of it was 
because of the bureaucracy. It is not because anybody is trying to 
avoid educating Indian children, but the sheer bureaucracy of what 
it is necessary to go through to make simple changes to effect a 
positive change out there is extremely difficult and I sensed this 
sense of frustration. 

I also saw tribes like Zuni that had worked with local public 
school districts to negotiate a boundary change that would permit 
the public school boundary to be contiguous to the reservation, en- 
suring those basic things that the tribe wanted such as Indi^^n rep- 
resentation on the school board, Indian hiring, and policies that, in 
large part, are developed by the tribe. 

But I saw a lot of different alternatives out there to what we 
were doing, and I visited a lot of contract schools, not the least of 
which was Santa Fe Indian School, and I visited that twice. I 
looked at it as quite a model program for the way a contract school 
could be operated. 

I came to Washington following that and a subsequent visit in 
the fall with the idea that if we were going to do something to 
make change in Indian country, we needed to start soon and that 
one of the major changes that would seem to begin us on a path 
toward improvement-— nothing that I was proposing was going to 
turn over the schools automatically in terms of quality, but what I 
was suggesting would start us on a path toward a development of a 
different kind of system and putting tribes more in control of what 
was going on in Indian education. 

Senator Evans. I understand all of that good work at the begin- 
nmg of coming into your current responsibilities. That was in gen- 
eral terms, but I take it from that that the ideas expressed in the 
speech were essentially your own ideas or yours and those of your 
associates in the Bureau. 

Mr. Swimmer. Well, the ideas that I put forth were my ideas 
based on my observations, and I asked the tribes to get involved 
and, at that point, began the dialog to see how that might happen. 

Senator Evans. It doesn't sound to me like there was dialogue, 
however, in developing the concepts out of the speech, that you 
took what you had heard and developed the speech. Then, once the 
speech was given, you figured that was the time to have the specif- 
ic dialog on the elements that you had put forward in the speech. 

Mr. Swimmer. Well, I am not sure I can 

Senator Evans. Well, Mr. Swimmer, I think that I just see all 
through here a feeling that you really don't understand what con- 
sultation is all about. Later on in your testimony, you said you had 
to decide whether schools belong to the tribe or beloi.g to the BIA. 
I don't think they belong to either one; they belong co the Indian 
people, and there has to be an understanding of that. 
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When you say on the front page of your testimony that the 
amendments ''freeze existing regulations, require a tribal consulta- 
tion process that does not allow for appropriate administrative 
planning without outside interference/' I can only take it that 
when you talk about "outside interference," you are talking about 
tribal leadership. Who else could you be talking about when you 
talk about outside interference with administrative planning? 

Mr. Swimmer. I am not suggesting at all that tribal leadership is 
outside interference. What I am saying in that statement is that 
for us to develop a regulatory process, we have a system that we 
have to go th'-ough at the Bureau level. It does require consulta- 
tion, and we have consulted in that regard, and we cannot be pas- 
sive in that respect. 

We also have to propose the regulations before they can ever get 
out, but we do seek consu^ation, we do seek tribal input during 
that whole process. But if we are estopped from doing it by the 
Congress, we cannot then go forward with these regulations. In 
fact, the bill may keep us from proposing regulations on the very 
bill. 

Senator Evans. I still don't understand what you meant by the 
term "does not allow for appropriate administrative planning with- 
out outside interference." What does that term mean? 

Mr. Swimmer. It means that we cannot plan the process for ad- 
ministrativ3 action in our schools, and we cannot plan the process 
for regulations without coming back to Congress and having new 
laws passed. Each regulation would have to be passed by law. 

Senator Evans. So, the outside interference is Congress, not the 
tribes? 

Mr. Swimmer. Well, I think it could be considered that in our 
testimony. That is what we are getting at. We would be stopped by 
law if this passes from doing the very things that we would have to 
do or that we shoi:ld be doing, in our opinion, to oversee the educa- 
tional program^. 

Senator Evans. You know, I have had some small experience 
over a number of years in some of the very touchy and difficult as- 
pects of relationships between Indian tribes and State government, 
between Indian tribes and the Pacific Northwest Power Planning 
Council with some very specific relationships on fish and wildlife 
management and planning, and they were typified over the years 
with a rocky beginning and some difficulty in understanding what 
consultation really meant. 

Frankly, I have come to the point—and I don't believe the 
Bureau of Indian Affairs has come to the same point— that true 
consultation means sitting down together with a blank sheet of 
paper and starting from the beginning in cooperation one with an- 
other and developing the ideas and the concepts and the directions 
that are taken and not developing them independently or separate- 
ly and then putting them out for consultation which immediately 
puts you in a position where there is understandable tension and 
difficulty. It is a sort of not invented here syndrome. 

Mr. Swimmer. Certainly. 

Senator Evans. And it doesn't work in very many human en- 
deavors, and I think that it certainly will not work in the particu- 
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lar and unusual relationship we have, government to government 
relationship, between Indian tribes and the Federal Government. 

I would hope that— frankly although I am a co-sponsor of this 
bill, I don't like it very well. 1 wish we had a way to do something 
better, but the bill evolved out of a pretty broad feeling that we are 
not going down that path and the end result is growing tension be- 
tween the Bureau and tribal leadership, which I am sure you can 
detect. Somehow, I think that comes more from a lack of consulta- 
tion starting with a blank sheet of paper than from almost any- 
thing else. 

Now, how can we get back on track? 

Mr. Swimmer. I understand that, and I share the feeling. At the 
time, I thought that I had talked with enough tribes to know that 
this would at least be a step in the right direction. 

I think you are right in terms of how to begin the process of 
working together and starting with a blank sheet of paper. We 
have identified the problem, and that is quality of education or any 
education being provided to Indian children. 

My intent was to reach some conclusion by starting that dia- 
logue. Perhaps it was a flawed start. I would be the first to admit 
it. From the result of that, I think we have had certainly increased 
dialogue about education. If it did anything, perhaps it created 
some awareness that we really do have some serious problems out 
there, that things aren't going very well in Indian education, and 
that we are not going to solve many of the other proble.ns on the 
reservation until we solve this one. 

I think that even though it was a rocky start and it has been dif- 
ficult, and, certainly, I have shared in the pain of that, I believe 
that we can move down the path togecher if we are given that op- 
portunity, but I don*t think this legislation necessarily gives us 
that opportunity. 

I am more than willing to sit down and meet with tribes, and we 
have been doing that in the last nine months on a tribe by tribe 
basis and talking to them about the proposals and about ways of 
developing an effective education program. I think that the current 
laws that are on the books. Public Law 95-5bl and Public Law 93- 
638, gives us the tools necessary to continue that dialogue. 

I can't back up and withdraw the proposal. I still believe con- 
tracting is right. I still believe in the intent of self-determination 
that the Congress passed. I still believe that tribes should be ac- 
countable as governments if they are going to have an education 
program on their reservation. 

Senator Evans. It seems to me, however, that what we are deal- 
ing with in Indian education is every bit as complex and as differ- 
ent and as susceptible to unique solutions as our entire school 
system in the country which has its good and its bad. Each State 
has its good school systems and its troublesome ones. 

Good education, whether it is Indian education or just general 
conimon school education, is not likely to come from any one set of 
policies but policies which are crafted to meet the unique circum- 
stances to the degree we can of each area, and I think that is one 
of the places we probably get into some difficulties trying to apply 
national philosophies or standards to very, very different circum- 
stances. 
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The one thing I am concerned about when you say that Public 
Law 95-561 and Public Law 93-638 are— regulations are still flow- 
ing and they are still being implemented, those laws, the youngest 
is 10 years old and the oldest is 16 years old. A whole generation of 
students has passed through school from first grade through high 
8i?hool, to the degree they get through high school, during that 

Griojd of time. If we are still in the process of implementing that 
it seems to me something is wrong. 
Now, you can certainly see from experience modifications that 
re necessary, but I thought I heard you say that these are regula- 
tions designed to implement „ the law which was passed 10 years 
ago. Is that accurate? 

Mr. Swimmer. That is correct, and 

Senator Evans. Where have we been for the last 10 years? 
Mr. Swimmer. Well, I suppose we could have a dialogue on regu- 
lation development. It is very complex and it is very slow, and it is 
not something that any one agency has total control over. 

These regulations— I personally made a commitment to try to 
move the regulations along. We have done that. In fact, we had one 
set of regulations that were ready to go to final proposed print, and 
the solicitors advised us that they had not, even though it had been 
in actual public domain four years, they had not properly been 
sent out for prior consultation. I pulled those regulations and recir- 
culated them to all the tribes and took new comments, and it has 
delayed that process approximately a year. 

It is one of the most frustrating things as an agency manager I 
have found to deal with, and that is regulation development. I will 
say that I don't believe there has been any intent at all, at least 
certainly not in the time I have been there for a year and three- 
quarters, to delay implementation. In fact, if an>'thing, we have 
tried to move it along and get there. 

However, it is just a very slow process, and a lot of it is because 
of the consultation that we talk about. It is a requirement, and we 
follow that, to take comments, look at those comments, send out 
our recommendations again and receive new comments, and it is 
back and forth. But, obviously, while that law has been in effect, 
we have been attempting to comply with the law. The regulations, 
however, would settle a number of unsettled areas that we think 
would still benefit Indian education under 95-561. 

Senator Evans. I would suggest that we probably would— I un- 
derstand how tedious the regulatory process is, far too tedious. The 
best thing we could do in the Federal Government would be to 
burn about three-quarters of the regulations we have and start 
over again, but we find it difficult to do that. 

I do think that at least in the future, wher it is required to de- 
velop regulations, I would certainly believe as an administrator 
that the fastest way to do that is to start with a blank sheet of 
paper and the people who will be affected by the regulations and 
the administrator and collectively try to get to at least that first 
round. I think we will end up closer to the mark and reduce the 
time ultimately and the amount of commentary, particularly ad- 
verse commentary, that we otherwise sometimes get. 

Let me turn, if I can, to the whole question for assumption of the 
tribes of the BIA funded schools to achieve less BIA interference. 
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as you say, in the operation of what are now called contract 
schools. 

You say, "Once a grant is provided, a school would be required to 
submit annual reports but would not reapply annually:" 

If the school is accredited by an accrediting agency certified by 
the Secretary of Education or by a tribal division of education or 
compliance with BIA standards, why should they have to reapply 
annually? I ran a college for seven years, and we went through an 
accreditation procedure, and if I thought that every year I would 
hav3 to reapply to run that .college, I would go right through the 
roof. It would be impossible lo operate. 

Mr. Swimmer. I agree, and I believe we could support the con- 
cept certainly of not having to reapply in a continuous year to year 
program. Our concern, however, is two-fold. One is that it practical- 
ly grandfathers in all of the existing grant or contract applications 
that are there and giving them somewhat of a first shot at the 
funding while it would p/ovide a mechanism taking 18 months for 
any new contract or grant to come on board. 

Second, we don't really believe that one out of four requirements 
to sustain that are sufficient to provide the necessary oversight to 
see that there is a good quality program. We think that can be 
remedied. 

Senator Evans. We would say which one or several of those four 
are inadequate? 

Mr. Swimmer. Well, if the only thing that is necessary to receive 
a continuing grant is tribal approval through whatever process 
they might have, we don't think that is sufficient. We believe that 
an accrediting agency of some kind, whether it is State or regional, 
should have an accrediting review of that particular school. And I 
think that is true whether it is State government or Federal Gov- 
ernment. You don't accredit your own. You have other agencies 
that do that. 

Senator Evans. But assuming they were accredited by tribal divi- 
sion of education, you don't believe that that would be even one of 
the four under any circumstances? 

Mr. Swimmer. Not the only one of the four. I think that the 
tribes should certainly take an interest in what is going on in their 
schools and have a mechanism for determining the quality of 
schools they have, but I think at the same time you need a profes- 
sional accrediting organization that has that as its role in order to 
have this continuous grant. 

I certainly have no problem with its being in addition to, but in 
this case, it is simply one of the following four areas that can do it. 

Senator Evans. Do you think the other three are adequate to 
have multi-year renewal of contracts? 

Mr. Swimmer. I would like to talk some more about it I am not 
sure— I would agree that if the schools are accredited by an accred« 
iting organization that that would be sufficient in my mind to con- 
tinue their existence. 

Senator Evans. You may want further commentary on that, but 
as I understand your testimony, you don't have problems with 
annual reapplication. 

Mr. Swimmer. No. 



78 



75 



Senator Evans. If there is satisfactory authorization in the first 
place. 

Mr. Swimmer. Absolutely. 

Senator Evans. How long a contract would you believe would be 
appropriate before some recertification or xeaccreditation would be 
appropriate? 

Mr. Swimmer. Well, the accreditation would be an on-going situ- 
ation or the outside evaluation as proposed. The contract, as far as 
I am concerned, could be indefinite. It should continue. The tribe 
should know that it is going to continue indefinitely, because if 
they are going to start a school, they don't want to worry each year 
about closii^ one. 

Senator Evans. Sure, but accreditation, typically at least at 
higher levels and I think at secondary school levels where they are 
accredited, is for a number of years. It is typically college accredita- 
tion on a trial basis or an initial basis sometimes for 5 years, but 
then you can receive accreditation for a 10-year period. 

Mr. Swimmer. Whatever is applicable in that particular situation 
by that accrediting agency, if they give a 3-year or 5-year accredita- 
tion. The point is that if something happens and the school is not 
being operated in an accredited maihrier, there is an agency that 
the population can appeal to. They could come back and do a recer- 
tification in less time, but we would accept whatever the certifica- 
tion standards are of that accrediting agency. 

Senator Evans. New, you go on to say that if you get into a 
system like that of multiple year grants to schools which are ac- 
credited, then the Federal role is to accept applications and reports 
and funnel money to them, and the Secretary cannot be expected 
to be accountable for the results, and you say that is unacceptable. 

What level of oversight or management or whatever word you 
want to use is appropriate in your view from the Bureau? 

Mr. Swimmer, i would like to have as little as possible. I am not 
asking in that paragraph to have a great deal of oversight. We 
have to evaluate the contract. We have to be the pass-through, ap- 
parently, for the bureaucracy, but we would like to see the role of 
the Bureau minimized and that, of course, gets back to my whole 
theory to create more flexibility with the tribes, give them more 
freedom, but hold them accountable. 

My statement there is made, again, in reference to the self-ac- 
creditation by the tribe. If the amendments stand and the tribe 
merely sends us a statement saying we accredit our program, we 
are just afraid that it is not sufficient, that there should be an ac- 
crediting agency backing that up. 

Senator Evans. You say down at the bottom of that page 4 that 
the grant proposal is a flawed step in that direction. There must be 
a credible evaluation procedure and the reports must not only be 
submitted to BIA but should be reviewed, et cetera. 

Has the BIA done any recent evaluation of Indian education pro- 
grams and, if so, to what degree were the tribes involved in the 
process itself? 

Mr. Swimmer. I really can't speak to that in detail. We do evalu- 
ate the contract that is with the tribe on any contracted schools. 
We have done some recent comparison on test scores and what 
have you. 





As far as evaluating the contract schools, that is done in conjunc- 
tion with the tribe. As far as evaluating our own programs, that is 
something that is o'one usually at the agency level and reports sent 
in. 

Senator Evans. Yor are saying you are concerned about losing 
this opportunity for supervision or for evaluation and that if you 
do nothing more than put out the money on a formula basis, you 
cannot be responsible for the evaluation of the quality of the pro- 
gram. I am just trying to get an idea of what you do under current 
law to ensure the quality and evaluation of programs. 

Mr. Swimmer. Well, we are not doing sufficient evaluation under 
current law. We are held accountable for the dollars that are spent 
and the program being in place, and we do review the programs for 
their performance. We ensure that there are teachers present that 
are teaching in the "'classrooms. As far as the quality of the pro- 
gram is concerned, we are not able to do the quality evaluation 
that I think should be done. 

But again my point is that we are, even under those conditions, 
still legally responsible for those funds and for that program. 
Under the proposal that I believe is in S. 1645, we still remain so, 
but we don t either have the ability to go out and do the proper, if 
we were doing it, the proper evaluation and the monitoring of the 
schools. 

Senator Evans. Your inability to do so now is for what reason? 

Mr. Swimmer. I would say that the additional review evaluation 
that could be done could be done with additional resources. 

Senator Evans. It is not being done now because there aren't suf- 
ficient resources to do it? 

Mr. Swimmer. Well, in some areas I think that we are short, and 
in some cases it is because we have authority but we haven't been 
able to hire the people, and we have been in that process. 

Senator Evans. Why ha%en't you been able to hire them? 

Mr. Swimmer. There appears to be a shortage of Indian educa- 
tion people, and we have, in several cases, been advertising and 
looking for staff to bring on board and fill positions that need to be 
filled so that we can continue to do the work that we should be 
doing. 

Senator Evans. And nobody steps forward? 

Mr. Swimmer. We have had some very reluctant candidates. We 
have had a difficult time in some areas finding a specialist. In some 
areas of the country, people don't want to come to Washington. 

Senator Evans. I can understand that. 

Mr. Swimmer. I am not saying they are not there, but we are 
spending a long time looking for them and trying to find people to 
do that. We also, under the current system of 93-638 contracting, 
have to use what are called contract monitors who are not neces- 
sarily education people but they are monitoring the actual, as it is 
termed, procurement. It is more like a procurement contract. So, 
they are monitoring, as I said, expenditures of funds, the staffing 
levels, and that kind of thing and sometimes, of course, the quality 
isn't monitored. 

Senator Evans. Finally, you mentioned several figures in rela- 
tionship to indirect cost. First, in what direction would you like to 
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move in terms of devising some kind of formula for indirect cost? 

Would you like to standardize it or 

Mr. Swimmer. My position, I think, is well known on it. I would 
like to have a flat fee concept. I would like to say that for a certain 
number of dollar amount of contracts that the contractor receive a 
fee. That has been controversial. I suppose if I had suggested a 50 
percent fee, it would not have been as controversial as the number 
I suggested. 

However, that is again something that has been going through a 
lot of dialog over the last couple of years with tnbal people. We 
have been trying to receive and have received a lot of information. 

It is difficult, though, to say, particularly in education, that the 
overhead from one tribe to another or one education program to 
another should be as different as 60 percent to 15 percent. I guess, 
unfortunately, what we believe now is that the system is flawed, 
but we haven't reach agreement, I gu'^ss, with the committee or 
with the tribes on what a good stanH^rd would be or a good formu- 
la. 

I would accept anything that comes across as rational, fair, and 
provides an adequate amount of money, but I think we have to be 
careful that we don't set up the money in a way that it becomes 
the object and education takes a back seat. 

Senator Evans. I understand that. Is part of this a lack of clarity 
in what constitutes appropriate overhead, what fits in that catego- 
ry for these costs and what fits in the normal educational cat^o- 
ries? 

Mr. Swimmer. In many cases, that is true. 

Senator Evans. So, if we were clearer or could be clearer in what 
constitutes overhead costs, that in itself might bring these costs 
closer together? 

Mr. S>YiMMER. It could. I would be glad to give the committee 
just a quick idea of what could happen to show you what our prob- 
lem is. 

Vou can have three programs side by side and you had a 
$100,000 program and the first program hires a CPA to be their ac- 
countant and manage the books and that tribe pays that CPA 
$30,000, the next tribe hires a bookkeeper because $100,000 isn't 
that much to take care of so they hire a bookkeeper at $12,500, and 
the third tribe hires that same individual and maybe buys an IBM 
computer for a total cost of $50,000. 

If you took that segment alone, you would come up with an indi- 
rect cost rate in the third instance of 50 percent, in the second of 
12.5 percent, and in the first of 25 percent. C^. just with this exam- 
ple it gives you an idea of what we go through in trying to deter- 
mine what these rates are. Yet, no one would deny that each tribe 
would need bookkeeping expertise. 

Now, the level of that expertise and the quantity and the ma- 
chinery to go with it and all is that catch-22. It is why I suggested 
if we could do a study or if we could come up with, say, what the 
industry is doing in this area or what is called overhead costs by 
someone else, if we could determine that and then permit that on a 
fee basis of some kind— whether it is 10, 20, 30, or 40 percent— we 
could at least get a common understanding of what it is. 
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It would also be an incentive, in my opinion, to avoid the tremen- 
dous build-up of overhead in order to capture those costs with more 
emphasis being on the instruction. 

Senator Evans. We have seen that happen in common schools 
generally throughout the country with a smaller and smaller per- 
centage of all personnel in common schools actually accredited 
teachers in the classroom and a larger and larger percentage out- 
side the classroom in various specialty operations. I might say in 
passing that many of those are required by silly laws that we pass, 
and then we go back and investigate why there aren't enough 
teachers in the cL ssroom. So, we are responsible as much as any- 
body for some of this problem. 

However, is it also possible — I think we would all like to find 
some simple and straightforward and easy answer that would both 
be adequate in terms of indirect cost and not encouraging of excess 
costs. That would be marvelous if we could find it Is it also true 
that you can take two programs of the same size and, because of 
the nature of the programs themselves, find that one would simply 
require a whole lot larger overhead cost than the other? 

For instance, you mentioned several comparisons of fairly small 
programs. One, as I remember, was 50 students with $100,000 
budget and another one of about the same size, and the two had 
very different overhead costs. 

If you had one school operation with 50 students and all 50 stu- 
dents are in the same classroom or the same two classrooms in the 
same building and are centralized, that might have a quite differ- 
ent overhead cost than another system where the transportation, 
thi. isolation, the scattering is such that the 50 students are located 
in three different schools and many miles apart. 

Wouldn't one have a substantially different overhead cost than 
the other? 

Mr. Swimmer. I think those factors could a^'ply to that, but I also 
believe that in either case, if we were able to define what overhead 
is, you would find them very similar. In the examples you give, 
there shouldn't be a requirement for more than one principal, for 
instance, even though in pne case he has to be in three locations or 
control three locations versus one. 

Transportation costs are usually direct expense and education is 
direct. It might have more program costs in your case. 

However, you are right. The variables are interminable. Howev- 
er, again, I think there could be some allowance even in a formula 
or a fixed fee of rural versus urban and large versus small with 
some analysis of that done. I am ftot sure that we have yet done 
the full analysis to determine that. 

Senator Evans. Well, I don't envy you the task. That has been a 
constant sticking point in a lot of other relationships between other 
agencies and their contractors. Higher education has had a con« 
stant running war with various agencies of the Federal Govern* 
ment on what constitutes appropriate indirect cost. I think a 
number of other agencies and contractors do as well. 

If you resolve that problem to the satisfaction of those that you 
deal with, package it and sell it, because others would like to find 
the same answers. 
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'* I think at least for the moment I am out of questions. We will 
keep the rec.id open. 

Oh, wait a moment I am sorry. Senator Melcher has asked that 
this question be aske^!. 

At present, the BIA, by policy, will not allow general assistance 
recipients to attend post-secondary and continue to be eligible for 
OA. This is contrary to policy for AFDC and other welfare recipi- 
eritc. Title IV of the bill deals with Navajo Community Ck)llege. 
' What is the BIA rationale for this GA policy? 

Mr. Swimmer. Well, the rationale for it was that we did a pilot 
on, I believe, two or three reservations and tribally controlled com- 
niunity colleges. Essentially, what we did is we permitted general 
assibtance to continue to be drawn by the student going to the TCC. 
I don't believe that we have had a case of success as a result of 
that. The individuals did not complete their education or have con- 
tinued but have not reached satisfactory conclusion. 

In discussing this, however, it is my opinion, and I have again, 
instructed our profrram people that I would like to see the general 
assistance continued for those people who are going to the tribally 
controlled community colleges. In some cases, it might be offset by 
grants, scholarships, or otherwise, but I think that it sends the 
wrong message to Indian people to tell th^m that if they go to 
school, they are going to lose money or they are going to get their 
grant cut. 

Even though we don't have a record of success for those people, I 
have to assume that simply sitting in a classroom has helped them 
somewhat and that it is not costing any more. It may come out of 
another program if it is a scholarship but we are implementing 
taat as a policy in the Bureau to permit students to attend TCC's 
and continue their genera] assistance as long as it is not giving 
them more than what they were receiving if they were also on 
grante or scholarships, and the reverse is true, too, that they 
wouldn t be receiving a grant or scholarship if they continued the 
general assistance. 

I think the problem that we face, though, is perhaps asking them 
for some kind of time limit, 2 years, 4 years, 3 years, or even a 
standard of satisfactory performance so that people aren't simply 
going to the school in order to avoid looking for employment, be- 
cause it does conflict in some way with the policy of the Bureau 
that if you are drawing general assistance, you are supposed to be 
looking for employment. Obviously, if you are in school, you are 
not then looking for employment. You are hoping later on you will 
get it. 

But what i would ask along with son-e of the ^^-her ideas that I 
proposed last year is that in the process of looki for work that it 
would include improving the individual's capacity for work which 
would include education. 

^ So, I am askin,! that the policy be changed and changing it to say 
that people who ^^ttend tribally controlled commurity colleges may 
continue receivii^g general assistance if it is necessary for their 
support, b it I am advising the committee that we are also looking 
at a way of maybe encouraging that person not to become a perpet- 
ual student but at least put some standard of performance in there. 
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. Senator Evans. So, do I understand correctly then from Senator 
Melcher's question that although current policy does not allow it, 
you are in the process of modifying that policy to allow the eligibil- 
ity for GA to continue for students? 
Mr. Swimmer. That is correct. 

Senator Evans. Now, you say in tribally controlled community 

colleges. How about 

Mr. Swimmer. With any educational institution. 
Senator Evans. Any educational institution? 
Mr. Swimmer. Yes. 

Senator Evans. I can tell you that there are successes. There are 
very substantial successes. I know from a number of students we 
had at the college I headed. The Evergreen State College. There 
were a number of students who came as general assistance or 
AFDC recipients, finished their college education, got very substan- 
tial and good jobs, became independent, and are working, produc- 
ing meihbers of the community. It won't work in every case, but 
every case it works in is a success compared to the alternatives. 

Mr. Swimmer. I believe that, too. 

Senator Evans. All right. TTiank you very much. I have no fur- 
ther questions. Thank you very much, Mr. Swimmer. 

We are now ready for panel 1. This includes Carmen Taylor, Ex- 
ecutive Director, National Indian School Board Association, Albu- 
querque, New Mexico; Reva Crawford, Co-chairperson, National 
Indian Adult Education Association, Boston, Massachusetts; Lin- 
coln White, Executive Director, National Advisory Council on 
Indian Education, Washington, DC; and John Forkenbrock, Wash- 
ington Representative, Association of Community and Tribal 
Schools of Washington, DC. 

We can bring chairs up. We are a little crowded there, but I 
think that we can get around the table. 

We are pleased to v/elcome this panel here. You had an opportu- 
nity to listen to some of the testimony which has occurred to date. 
We would be delighted to have ycu summarize the testimony that 
you do have, and all testimony will be entered into the record in 
full. 

With thrt, let's start with Carmen Taylor, 

STATEMENT OF CARMEN TAYLOR, EXECUTIVE DIRECTOR, NA- 
TIONAL INDIAN SCHOOL BOARD ASSOCIATION, ALBUQUER- 
QUE, NM 

Ms. Taylor. Good morning and thank you. 

On behalf of the National Indian School Board Association mem- 
bership, I would like to thank you for the opportunity to testify 
today. I will try to confine my comments to some of the differences 
between the two versions of the bill. 

I would like to start out by saying, after listening to the testimo- 
ny this morning, that Assistant Secretary Swimmer stated that he 
did not think there was a need to amend Pub. L. 95-561. Theoreti- 
cally, I guess we would agree with that. We feel that the original 
version of the bill contained all the necessary ingredients to facili- 
tate local control in the Indian communities. 
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As a practical matter, however, as you have seen and discussed 
earlier this morning, that hasn't happened. There are still many 
regulations that need to be developed and implemented to really 
make it work. 

That really is the premise on which many of these legislative 
proposals have been made. I think it was also alluded to this morn- 
ing that maybe some of this was based on the alleged proposal for 
transferring the schools to the tribes and to the States. 

Although that may have been built into what came out in the 
final version, really the premise of this legislation was based on a 
number of individuals, board members, administrators, tribal edu- 
cation directors sitting down and talking about going through Pub. 
L. 95-561 and discussing what has been implemented, what hasn't 
been implemented, what has worked, what isn't working, and why. 

A lot of it came down to some philosophical discussion on some 
policy matters, sort of some discussion about current trends. Those 
current trends have not led us to believe that there has been a full 
commitment to implementing local control, and that really is the 
premise for the development of a lot of what finally was contained 
in the drafts of both S. 1646 and H.R. 5. 

In the legislation, we do support the statutory authority which is 
provided for Bureau funded schools. We think that is particularly 
important in light of some of the recent education initiatives that 
have been made. In fact, we would like to see some additional lan- 
guage that would eliminate the impression that is provided that 
the Assistant Secretary can do this, because there are procedures 
provided to follow for activities which really the rest of the section 
prohibits him from undertaking. 

That is that "nothing in this subsection shall be interpreted as in 
any way superceding or nodifying the prohibitions contained in 
subsection (g)(2) of this section." 

We do appreciate the section 103 on emergency and special situa- 
tions, and we appreciate the fact that S. 1645 provides specific ti- 
melines within which the Secretary must make provision to reopen 
a school temporarily closed because of an unsafe condition and 
hope that that language is retained in the final version of this bill. 

On the enactment of regulations, we do support that provision. 
The reason again that we discussed the freezing of regulations is 
because there have been many negative proposals that have come 
up on the development of certain proposals or the elimination of 
certain proposals in regulations. 

On administrative costs, that has been one of the more contro- 
versial issues in this bill. S. 1645 directs the Secretary to develop 
an administrative cost formula through regulation. However, we 
support the concept of a statutory formula, and I think the reason 
is obvious. 

In all of the 9 or 10 years that there have been to develop some 
kind of formula in-house, it has not been done. 

One of the concerns I know aboul the fomiula contained within 
H,R. 5 is that the costs were included within ISEP, and that cre- 
ated a lot of anxiety within Bureau operated schools because there 
was a fear that the money, if there were insufficient dollars for the 
administrative cost formula, it would create a disadvantage for the 
Bureau operated schools. 
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Again, that was not the original intent, but if there is room for 
interpretation, then certainly it if. something we need to clarify. 

Originally, the administrative cost formula dollars were included 
in ISEP to create more stability and for purposes of a more timely 
and predictable distribution. Perhaps this concept can be retained 
by making the administrative cost formula more like a sub-activity 
of ISEP, maybe much more the same as transportation or school 
board expenses are currently handled. 

What that does do is it puts the dollars under the Office of 
Indian Education programs and ties the distribution and allocation 
to ISEP but does not potentially harm one group of schools, as 
some people have thought might be the case. 

Under the area of personnel, we strongly support the idea of 
studying salaries and making sure that there is some equitability. 

As someone who works with Bureau operated schools, I would 
like to add one other suggestion, and that is that an area that 
Bureau operated schools have a particular problem with is in the 
area of wage grade employees, in other words, those employees 
such as janitors and cooks. In many instances, those janitors and 
cooks, because of the way the wage grade scales are established, 
are making more money than teachers and principals. 

We are concerned that there might be a way that we can help 
establish better wage grade scales by looking at using as a compari- 
son those same kinds of positions in school districts where we have 
schools established currently. 

For the record, I am also submitting testimony that I provided 
before the Joint Economic Committee in Santa Fe a couple of 
weeks ago, because I think it provides a much better background 
about some of the rationale that went into the development of 
some of the amendments that are proposed in this piece of legisla- 
tion, and I will submit that for the record. 

Senator Evans. We will be happy to include that in the record. 
Thank you very much. 

[Prepared statement of Ms. Taylor appears in the appendix.] 

Senator Evans. Ms. Crawford, we would be happy to hear from 
you now. 

STATEMENT OF REVA CRAWFORD. NATIONAL INDIAN ADULT 
EDUCATION ASSOCIATION, BOSTON, MA 

Ms. Crawford. Good morning. My name is Reva Crawford, and I 
am co-chairperson of the National Indian Adult Education Associa- 
tion. 

I am here on behalf of members of National Indian Adult Educa- 
tion Association and Indian students across the country to appear, 
I think for the first time, to tell you about the needs of your small- 
est program in Indian education; smallest in terms of dollars, but 
we think probably one of the most important, if not the most im- 
portant, that you authorize in the Department of Education for 
Indian education. 

There are a few facts I am going to try to condense which we 
very much would like for you to consider. Some of the changes 
which we would like you to consider are not found in either the 



86 



83 

Senate bill or in H.R. 5, and we hope you will consider them as ad- 
ditions. I woiild like to run through them briefly. 

First of all, I would like to say that insofar as we can tell with'n 
the Department of Education, Office of Indian Education, the ap- 
propriation for adult education is the only one of the programs 
which serves only basic needs and for which there just are no other 
resources available. You have about 60,000 Indian adults across the 
country whprneed to learn to^read, to vmte, to graduate from high 
school, and a number of these people your colleagues did not pro- 
vide schools for in the past. It wasn't a matter of Indians not want- 
ing to go to school. ' ' 

I think most of you know that Hopi has just got a high school. 
Mississippi Choctaw got a high school in 1967, and they Mere 
boarding elementary school children until very recently. 

A lot of Indian adults have not had the opportunity to go to 
school in the pai^. ' 

One of the things that we find totally incomprehensible is that 
we are now serving about 5 percent of the need for Indian adult 
education through 27 grants in the U.S. Department of Education 
under Indian education. That is with a $3 million appropriation 
that' in 1979 was $5.93 million, a 60 percent reduction. We don't un- 
derstand why. our adult needs are not important. 

I would like to tell you a little bit about— you know, obviously, 
that the Bureau participates in adult education as well, and I 
would like to tell you something about that. Unfortunately, I can't. 
I can't because when we ask them for funding lists, they don't have 
them. They don't know who their grantees are. I had to laugh a 
little when Mr. Swimmer was testifying about the slowness of regu- 
lations, because it is my understanding that adult education has 
been present as a Bureau program since after World War H, and 
yet there still are no regulations to define what constitutes adult 
education, and that is indeed slow. 

We have also a problem in defining Bureau adult education, be- 
cause it is used for a variety of purposes besides adult literacy and 
high school completion. 

To give you an example of direct operated Bureau programs in 
the past before some of them were tribally contracted, I was a part 
of a program that contracted Bureau funds in Mississippi Choctaw. 
The Bureau had operated the program there for 16 years and had 
only 25 GED graduates in 16 years. 

We would like to tell you a few of the things that we think you 
need to consider. One, of course, is appropriation, and that is im- 
portant. The second is cyclic funding. You are playing round robin 
now with funds in the Department of Education. You are giving to 
one program one year and taking it away to give to another pro- 
gram the next year. 

I am not really sure whom we are helping by that. If we get stu- 
dents in our classes and we begin to teach them to read and write, 
and then we compete all over again the next year and somebody 
next door gets the monev in the next State and they start students 
all over again who don t finish because the money the next year 
then goes to another person, I am not really sure what message we 
are sending to students or even what wa are accomplishing. 

So, we are very concerned about the cyclic funding. 
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We are concerned that, in section 422 under EPD, there is, we 
think, an attempt not to hold with the intent of Congress. There 
are two sections to EPD. The 100(d) was intended for colleges and 
universities to offer programs and 422 for tribes and organizations. 

It says directly that these are' for training not just teachers and 
not just principals and not just those kinds of people but people 
like teacher aides and ancillary school personnel. There aren't any 
baccalaureate programs for teacher aides. There is only one bacca- 
laureate program in the whole United States for adult education. 
But fundmg points are based on offering programs at the Bache- 
lor's and graduate levels. 

Most early childhood teachers go through a t\/o-year associate 
program, and yet the Department of Education gives priority 
points which result in no funding for training under EPD for needs 
of tribes and Indian organizations who train at a level below the 
baccalaureate or masters level. We are leaving out early childhood, 
and we are leaving outtadult education. 

We also are concerned because our adult education students are 
being treated unfairly in the receipt of fellowship applications from 
the U.S. Department of Education. We find there are criteria for 
example, on which points are based which require an applicant to 
get Utters from Part A directors when there wdsn't any Part A 
when they were children, or from their high school principal but 
their high school principals maybe dead now. That this is not par- 
ticularly fair to older applicants. 

We would like to tell you a couple of things, though, that we 
think are good. I doubt you heard from the Department of Educa- 
tion or the Bureau for what your money has been spent, because 
they don't get the kind of hard data which vou would like to re- 
ceive. So, I would like to give you a couple of figures about degree 
of success.* 

We have looked at one urban program and one reservation pro- 
gram. We found that when students enter adult education pro- 
grams, the majority of them are on public assistance. In a five-year 
foUowup study we found after adult education completion, only 5 
percent were on public assistance. 

We have looked at income gains. We have looked at employment. 
We have found that both of those have risen very, very sharply fol- 
lovying adult education participation. We found average income 
gains of $5000 per year after participation in adult education. 

We really would like to urge you to consider: 1.) seeing that there 
is an equitable appropriation for Indian adult education under 
Title IV; and, 2) Either through direct language in the bill or 
through discussions with the Department of Education, try to 
eliminate provisions that are discriminatory for older Indian stu- 
dent,. 

There is a great need for technical assistance in the field, and we 
hope that you consider recommendations found in our written tes- 
timony. 

Thank you. 

[Prepared statement of Ms Crawford appears in the appendix.! 

The Chairman. Our next witness is the Executive Director of the 
National Advisory Council on Indian Education, Mr. Lincoln 
White. 
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STATEMENT OF LINCOLN WHITE, EXECUTIVE DIRECTOR, NA- 
TIONAL ADVISORY COUNCIL ON INDIAN EDUCATION, WASH- 
INGTON, DC 

Mr. White. Mr. Chairman and members of the committee, I am 
very pleased to have this opportunity to appear today on behalf of 
Chairroin Buck Martin and the 14 other members of the National 
Advisory Council. 

We appreciate the time that your committee and staff has devot- 
ed to putting together provisions to reauthorize the Indian Educa- 
tion Act of 1972. We are especially pleased and feel very fine about 
the provision that would call for Indian preference in the U.S. De- 
partment of Education. 

It should be noted that the Indian Education Act of 1972 was ac- 
tually implemented in 1973. The annual report presented by the 
National Advisory Council on just about every occasion did recom- 
mend» based on advisement from Indian people across the land and 
Alaskan Natives, that Indian preference be exercised as one of the 
personnel approaches in implementation of this law. There is no 
need at this time to go into any detail as to why Indian people 
should be selected or should be given one preference. Maybe just 
one quote from some of the typical testimony that we receive in the 
NACIE office will suffice. 

"Programs that are established for Indian people are best operat- 
ed when tidian people themselves have control to implement such 
programs. Only through this concept will Indian self-determination 
become a reality." 

We have discussed this in many of our conversations. We know 
that if Indian preference can be implemented within the Bureau of 
Indian Affairs and the Indian Health Service, there should be no 
barrier to exercising this in the Department of Education Indian 
education programs. 

^J^^ P^)^^^ major issue that NACIE would like to address is that 
of eligibility for services. We have had several conversations with 
your committee on this matter expressing the CounciPs bottom line 
opinion. The Council feels very strongly that when .it comes to de- 
termining who is eligible for Indian and Alaskan Native services, 
the Am2rican Indian tribes, the bands, and the Indian villages 
should make that final determination, and we feel* that written 
into the law should be a provision that this government to govern- 
nient connection that now exists be preserved and that the parent 
advisory committees and the LEA's ^ork in coiyunction with the 
tribes and these other entities to determine who is eligible. 

We realize that bringing about regulations to make this equita- 
ble is very difficult, but we feel this is very important. 
^ The next point that we wish to mention very briefly and certain- 
ly can provide additional information on at a later time is that we 
have consistently recommended that the Office of Indian Education 
programs within the Department of Education become again an in- 
dependent £^ency as it was originally intended when the law was 
implemented in 1973. 

We feel that the directorship should be raised to the position of 
an assistant secretary reporting directly to the Secretary. We know 
that this change came about when the new Department of Bduca- 
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tion was created back in 1979 or 1980. Then, it was the prerogative 
of the Secretary of Education at that time to place Indian educa- 
tion under the direct supervision of the Office of the Assistant Sec- 
retary of Elementary and Secondary Education. 

So, we have thje statistics that we can send you to indicate the 
drastic effect that this one particular change had on the number of 
qualified Indian people employed within the Depart mei.t after this 
act was implemented. It went from a high of 55 percent of Ameri- 
can Indian staff to a low of 4 percent, and it is about the same per- 
centage at the present time. 

Speeding up this process of just hitting some of the highlights, 
we also recommend that the future appropriations for the imple- 
mentation;of the Indian Education Act of 1972, as amended, should 
be looked at very carefully and should be increased to take care of 
tliose inflationary factors that have accrued in the U.S. ecqnomy 
Virhich have tended to bring less money to the various Title IV pro- 
grams and,7consequently, have had a negative effect on the quality 
of education. , , 

The, National Advisory Council is fully aware of some of the 
rapid,8trides that are being made in this society to improve educa- 
tion for all people of^this Nation. We feel ver> strongly that Indian 
education services serving Ainerican Indians and Alaskan Natives 
needs to move quite rapidly to, try to catch up with the rest of our 
society. . . 

Mr. Chairman, NA'CIE would like to submit the supporting testi- 
mony at this time. 

With that, I will close and will respond to any question the com- 
mittee may have. 

[Prepared statement of Mr. White appears in the appendix.] 

The Chairman. Our next witness is the Washington Represen' a- 
tive of the Association of Community Tribal Schools, John Forken- 
Drock. 

STATEMENT OF JOHN PORKENBROCK, WASHINGTON REPRE- 
SENTATIVE., ASSOCIATION OF COMMUNITY TRIBAF. SCHOOLS, 
WASHINGTON, DC 

Mr. PoEKENBROCK. Thank you, Mr. Chairman. 

I am herb this morning to testify on behalf of the Association of 
Community Tribal Schools. I am acting as stand-in for Mr. Roger 
Bordeaux who is the Executive Director. Roger is currently a grad- 
uate student at the^University of South Dakota working^ on his ad- 
ministrative certification so he can become an adhiinistrator in one 
of the schools that we are here today to represent. 

You weren't here earlier this morning. Senator, when Assistant 
Secretary Swimmer was here, but as you might expect, his testimo- 
ny was geared primarily at opposing the entire text of the legisla- 
tion. It kind of brings to mind an old adage that goes something 
like the more-things change, *he more they stay the same. 

About 10 years ago almost to the day, the Bureau testified in the 
other body on legislation that became Public Law 95-561. At that 
particular time, I was staff on the House Education and Labor 
Committee and worked on that particular legislation. I recall very 
vividly that almost exactly the same words were said 10 years ago 
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by those people in the Bureau of Indian Affairs that they opposed 
this legislation which became Public Law 95-561 which Mr. Swim- 
nier mentioned earlier was a great piece of legislation and we 
didn't need this one because that is on the books. 

That almost exact same phrase was used 10 years ago by the 
Bureau when they said they didr't need what became 95-561 be- 
cause they could' do it administratively. 

WeU, 95--561 became law over their opposition. In fact, they 
became initially great supporters of that particular legislation in 
its early stages. 

It IS true, as Carmen Taylor mentioned earlier, that there would 
be no need for this legislation that we are dealing with this morn- 
ing or this afternoon— I guess \t is now— if Public Law 95-561 was 
implemented as it was originally intended to be implemented, if 
the concepts and the provisions in that legislation were fully car- 
ried out. 

Unfortunately, it is not being done. From the contract school per- 
spective — that is what I am here this morning to speak to you 
about— we support the content of S. 1645 with one additional inclu- 
sion, and that is that we need very much from a contract school 
perspective to have some sort of administrative cost formula that 
addresses and meets the needs of our schools in terms of taking 
care of those costs dealing with operating that school. 

We consider ourselves to be very similar to a local education 
agency in a State whose funds are raised through local taxe3 so you 
can develop budgets in advance and can work with the knowledge 
of y.ovf much money you are going to have to operate with. Cur- 
rently, contract schools cannot do that. 

We have no control over what the actual amount will be that is 
appropriated to fund the indirect costs which now is a negotiated 
amount, as you know, set by the Inspector General's office. We 
have no control over the way the area ol»ices use those dollars. We 
may think we are getting a certain amount in indirect costs. How- 
e"?r, we don t and sometimes, as late as 2 months before the end of 
the fiscal year, we find out that the Bureau has decided to fund 
another contract and we find ourselves losing, in one case, up to 13 
percent of what we thought we needed. 

So. we have no stability in the receipt of contract dollars, Mr. 
Chairman. For that reason, we are very strongly in support of in- 
clusion of an administrative cos' formulae in the legislation similar 
to what is in H.R. 5 which passed the House. 

Now, there is one item in addition to that which we support that 
is somewhat of a concern to some of my colleagues at this table and 
behind me. That is that we also support the inclusion in the distri- 
bution of those monies in the ISEP formula. 

We do that because only by funneling it through that process can 
we count on an amount of money that we know is going to be there 
and a percentage that we know has been determined by a formula 
and that will be there in a timely fashion, not 2 months before the 
end of the fiscal year. 

Now, we understand and appreciate the concerns that are raised 
b^, as I said, some of my colleagues who are concerned about put 
ting it into ISEP in that it mry mean, if the appropriation wer»- 
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not adequate, a^Joss in program dollars which are obviously used to 
educate the Indian students in BIA funded schools. 

We share that concern. We in no way want to deprive the dollars 
where the dollars ought to go, thrt is, to programs for the students. 

We have done so/ne calculating of our own, that is, the Associa- 
tion has, and we beg to differ with the statistics that the Bureau 
provided earlier this morning. I admit the fact that the Bureau's 
analysis is based on the language contained in the Houise bill 
which does have some problems, and we admit that. 

We haxe presented to the committee staff earlier this week an 
altern^ive formula which would be phased in over a 3-year period 
of tinie and which also contains a hold harmless clause which 
would guarantee that no school could receive less on a weighted 
per student unit than what they received in fiscal year 1987. In 
other words, if the funds were not there to channel the administra- 
tive cost formula through the ISEP formula to at least allow u . to 
ensure that the program dollars would remain the same as they 
were in fiscal year 1987, the formula could not be implemented, 
and we do it over a 3-year period. 

The Bureau said this morning that they estimated the amount of 
money needed for contract support in an administrative cost for- 
mula would be $10 million. We sav that the amount above what is 
now funneled to contract schools through contract support for ISEP 
for operation and maintenance, transportation, the chapter pro- 
grams of the Department of Education currently is about $11 mil- 
lion in tete. 

We have calculation, using our formula, the amount needed for 
indirect cost through administrative cost rate for the 60 contract 
schools that are now in existence would be around $14.6 million. 
So, you are only talking about $3.6 million in addition to what is 
now being received by contract schools, not $10 million as the 
Bureau is suggesting. 

In terms of tiying to relate this to the amount of money that is 
currently in ISEP and to try to address the concerns expressed by 
some that it may take money from program dollars, if we would 
take the amount in 1988 that is suggested by the Bureau in their 
justification of $162 million which is what the ISEP request is for 
this year and teke 68,500 weighted units which is about what is 
there at this time— by the way, the Bureau has not seen an in- 
crease in WSU's over the last 5 years; in fa^t, they have soon a de- 
crease as opposed to an increase in terms of the actual number of 
students and units that have come to be. 

What I am saying i& if we teke those two figures and we consider 
that the new formula is phased in ovor l 3-year period, as I said, 
the amount needed in addition to the $11 million already funding 
indirect costs would be an additional $1.3 million per year. This is 
the 3-year phase-in. 

Thus, the totel indirect costs for fiscal year 1989, for example, 
would be $12.3 million rather than $11 million which is current. 
Fiscal year 1990 would require $13.6 million, and for 1991, it wouM 
cost $14.9 million. 

Now, if we presume that the ISEP funding growth rate remains 
at about 2.7 percent which fs what it has grown over the average of 
the last 5 years, ISEP would grow not including the money in the 
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formula to $166,682 million in 1989, $171,182 in 1990, and $175,803 
million in 1991. 

If then you would add the WSU's, assuming they remained at 
about 68,500, the amount of additional WSU's generated by the for- 
mula—because, Mr. Chairman, the way the formula would work is 
the increase that a school would get off the formula would be re- 
flected in an increase in their WSU's at the local school. If you 
factor the additional WSU's that would come about as a result of 
putting the formula into ISEP, it would generate about 73,950 
WSU's above the 68,500 which was about the constant base. 

This would be in 1989. In 1990, it would go up to 74,600, and in 
1991, it would go up to 75,320. 

Now, if we take the total amount of money generated by the 
WSU's, the $166 million, the $171 million, and the $175 million re- 
spectively for each of these three years, and add into that the 
amount of indirect cost generated by using the phase-in process, 
the amount per WSU in fiscal year 1989 would be $2405 which is 
above what the current year was. In 1990, it would be $2474, and in 
1991, it would be $2519. 

So, even using the most conservative increase in terms of ISEP 
funding over the past five years, the 2.7 percent, there would be 
adequate funds generated through the formula that we propose 
over a three-year phase-in period to fund the program through the 
ISEP formula. 

Even if you would take the worst case scenario, assuming that 
there is no increase in ISEP, let's suppose it remains $162 million 
for the next three years. Suppose there is no increase in indirect 
costs and remains at $11 million over the next three years. You 
still would begin to phase in-— let me back up a second. 

You take the $11 million. You would phase it in over a three- 
year period, as we have in the formula. But as I said, there is no 
increase whatsoever to the ISEP funding. 

In fiscal year 1989, the funding level would be $2343 per WSU. 
In 1990, it would be $2323, and in 1991, it would be $2314. 

So, what I am saying is that in almost all scenarios that you 
might use, absent, of course the Gramm-Rudman, absent, of course, 
other various kinds of reductions, at cetera, we could generate the 
funds necessary to fund the formula through ISEP. If there would 
be some sort of deficit for whatever reason, the hold harmless that 
we are suggesting would guarantee that the ISEP weighted units 
would remain at the 1987 level and the formula would not then be 
put into effect until such time as the funds were adequate. 

Mr. Chairman, please realize that for the contract schools, this is 
the money by which they need to operat-e. We don't anticipate the 
various kinds of administrative cost rates that Mr. Swimmer sug- 
gested. We have done a run on our own based on the $14.6 million 
that I mentioned to you earlier, and our schools— and I can provide 
this for the committee— generate an indirect cost rate or adminis- 
trative cost rate that is very compatible based on their size. It is 
done entirely on the amount of money thev receive by program. 

Mr. Swimmer used a couple of examples-— I am not quite sure 
where he got them— using two schools of similar size having indi- 
rect rates with one at about 50 or 60 pei'cent and one at about 15 
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percent. That is just totally not the case in the process and the for- 
mula which we have developed. 

I would ask that the committee strongly consider including the 
administrative cost formula in S. 1645 along the same lines as is 
done in H.R. 5, that is, that it be carried out through ISEP, know- 
ing full well that we support a phase-in process as well as a hold 
harmless. 

I might also mention, Mr. Chairman, again addressing Mr. Swim- 
mer's concern about the overall idea of developing a formula, is 
that this suggested administrative formula is only in a sense tem- 
porary in terms of the way we present it. We are asking the 
Bureau to contract with a public accounting firm to develop ^ z in- 
direct rate that would be rational and justified based on the kinds 
of programs that our contract schools are running. 

So, we like to think that we are taking a very rational approach 
to this but yet an approach that will ensure contract schools the 
funds they need that are necessarv to operate. 

One last thing that is not included in S. 1645 that I think I would 
like to see the committee consider adding to S. 1645 would be the 
development and the call for a White House conference on Indian 
education. Some draft Ic^fislation has been developed, and I think 
that many of the things T^at have been said this morning dealing 
with public schools aim racL that 82 percent or 87 percent- 
whatever that figure is— of our Indian children are educated in 
public schools—what is the Federal policy in terms of its responsi- 
bility for Indian children enrolled in public schools? 

There are policies and procedures now in effect in Public Law 
874, impact aid, which public schools are supposed to follow to 
ensure that tribes are getting their input into the program which, 
in many cases, aren't being followed. 

So, I beg to differ with some of the generalizations that the As- 
sistant Secretary is making concerning the fact that public educa- 
tion is the answer, because right now within this country in terms 
of public education and meeting the needs of Indian students, we 
have a lot of places where Indian input and tribal involvement is 
nil, and the policies and procedures that are supposed to be fol- 
lowed in the Federal law are hot being followed. 

So, I think that there is d real need for the Congress to consider 
the development of legislation that would call for a White House 
conference on Indian education where all the various experts in 
the field from all facets of the program— contract schools, BIA op- 
erated schools, public schools, private schools, post-secondary as 
well as elemertary and secondary— get together to discuss some of 
the things that are needed in terms of where I.idian education is 
headed in the 1990's. 

With that, Mr. Chairman, I apologize for going over my five min- 
utes, but I thought it was important to be said. Thank you very 
much for giving me the time. 

I would oe happy to answer any questions you may have. 

[Prepared statement of Mr. Forkenbrock appeal's in the apnen- 
dix.] 

The Chairman. Thank you very much. 

I am sorn^ I wasn't here earlier this morning, but a few emer- 
gencies suddenly erupted to require my presence elsewhere. 
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This record will be read by members of this committee and also 
non-members. Someday, hopefully soon, we will debate this issue 
before us and resolve the matters set forth in S. 1645, 

In order to make certain that the record is complete, I would like 
to ask a few questions. Some may be obvious, but the record must 
show them. 

My first question of the panel is, is the Government of the 
United States responsible for the education of Native American 
Indian children and adults? 

Mr. WnrTE. Mr. Chairman, I would like to try to respond to that. 

As a member of one of the six nation tribes in northern New 
York State, Mohawk Tribe, and being affiliated with the National 
Advisory Council which deals with relatively over 575 different en- 
tities throughout the United States, after looking at the relation- 
ship in my layman's way, I am very sure that there is a strong re- 
lationship, political and legal relationship, between the U.S. Gov- 
ernment, and the tribal governments of this country. 

This i$ well substantiated by the treaties. Of over 300 treaties, 
119 had specific mention of provisions related to education. Of all 
the Federal laws, executive orders, and regulations and so on, there 
is no doubt in my mind that the United States Government does 
have a responsibility to ensure that education is properly provided 
for American Indians from birth throughout their entire lives. 

I say this with the feeling that in the time that I have been 
working with this special area of education and my 40 years in 
education, I feel that much progress is being made and can be 
made. There is much to be done in the future, obviously. 

Thank you. 

The Chairman. Would all of you agree that there is a special 
trust relationship bet\veen the Government of the United States 
and the various governments? 

Mr. FoRKENBROCK. I think it should be clarified and made clear 
for the record that on two occasions over the last four or five years, 
the Congress has passed legislation which in fact does make clear 
that education is a part of the trust. Now, on both occasions, that 
didn't make it down Pennsylvania Avenue, but the Congress is in 
fact on record in support of that. 

The Chairman. Now, I have several questions on the quality of 
education. 

What are your latest statistics on dropouts? 

Ms. Crawford. Tf you look at the cumulative dropout rate (from 
the time a child starts first grade all the way up through when 
that child's graduating class would have graduated from high 
school), the cumulative dropout rate tends to he around 60 percent. 

The Chairman. Around 16 percent? 

Ms. Crawford. No, 60 percent. Now, in higher education— in col- 
lie completion, it is even greater than that. Of those who actually 
begin a college degree, over 90 percent do not finish. 
, There are very slight gains being made. Some communities have 
made more gains than others, but the thing that does not seem to 
be addressed anywhere is that research is starting to show that 
Indian students have very discretely and physiologically different 
cognitive processing patterns than do Indo-European language 
family children, but public schools and BIA schools have taught to 
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those Indo-European language family children to the frustration 
and failure of Indian children. 

There is no money being provided right now anywhere that I 
know of— Bureau, Department of Education, anywhere—to do any- 
thing about that. Even in the schools that we are running our- 
selves es Indian people, we haven't had the information to know 
what was happenmg. Now that we are beginning to learn about it, 
we don't have any effective way of dealing with it. 

The Chairman. The cumulative dropout percentage is 60 per- 
cent. At the present time, of the number entering high school, 
what percentage complete high school? 

Ms. Crawford. As a national average, I don't have one figure. 
The last thing that I read suggested that the rates were ranging 
from 20 to 40 percent or more. The biggest gap seems to be 8th 
grade and 9th grade, not high school between junior high and high 
school. A lot of students never make it to high school. The place 
where we lose must of them is between junior high and high school. 

The Chairman. Of those who complete high school, how do they 
compare with so-called average non-Indian high school graduates 
in academic accomplishment? 

Mr. WHriE. Senator Inouye, there are one or two bench mark 
comparisons. Statistics that were presented by the College Board of 
New York City over a span of— 1 don't have those statistics with 
me here— about seven years, and these, I realize, are only a 
random sampling on the accomplishment of American Indian stu- 
dents who are juniors in high school who have taken the scholastic 
aptitude tests, American Indians in these cases rated third among 
all the ethnic groups in our society. 

In the mathematical area, Asian Americans rated first, whites 
second, and American Indians third. In the area of verbal compre- 
hension, white or Caucasian students rated first, Asian Americans 
second, and American Indians third. 

I have those statistics back in my office that indicate that rank- 
ing. 

Just yesterday in the Chronicle of Higher Education, it indicates 
similar statistics based on the implementation of the ACT test, the 
American College Test, for all the ethnic groups. The rating, again, 
is about the same. 

So, there is an indication that American Indian students, when 
given proper educational opportunities, certainly can perform as 
well as any other group within our society. Now, there are many 
pockets where much needs to be done to improve the quality of 
education. 

The Chairman. Is there a difference in quality of education by 
regions? 
Mr. White. Yes, there is. 
The Chairman. Will vou tell us about it? 

Mr. White. Geographical isolation, I think, seems to be one of 
the most critical areas. There such a wide divergence between 
the per pupil expenditure on a State basis. When you look at that 
wide divergence, you can pretty well tell which parts of the Nation 
are providing the best educational opportunities. 

There is a direct relationship between guaiity and amount of 
money spent. You convert the money spent into high quality teach- 
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era, up to date curricula, strong instructional programs, and all the 
other things that make up an adequate educational environment. 

There is no doubt— there are many statistics that indicate that 
disparity. 

We have some excellent schools within the network of American 
Indian schools and Alaskan Native schools, and we have some that 
deserve a grciit deal of. attention. 

The CniiRMAN. I have visited the Santa Fe Indian School, one of 
the schools singled out by the government as one of the best high 
schools in the Nation. Is there any disparity on the pay scale of 
teachers in Indian schools? 

Mr. White. Yes; there is. 

The Chairman. Do you have statistics on that? 

Mr. Wkfte. No; I don't, but I think those can be obtained. 

The Chairman. Where can we get them? 

Mr. Whtte. We can get them through the Bureau of Indian Af- 
fairs Office of Indian Educational Programs. 

The Chairman. What percentage of those who complete high 
school go ou to higher education? 

. Mr. WHrrE. Sir, I cannot give j^ou a statistic on that. All that I 
can tell you is that the number of American Indians going on to 
college is increasing very rapidly. The Chronicle of Higher Educa- 
tion presented a study back in July 1984 indicating they covered 
all of the colleges and universities throughout the United States, 
including the two-year colleges, including the privately controlled 
community collies, and so on. 

^ That study indicates that, at that time, more than 82,000 Ameri- 
can Indians were attending college. 

Now,. for a person who has been involved in education for quite 
some time and familiar with the reservation situations, I know 
that is an exponential increase in the number attending college. 
So, there is a large percentage that are going on to college at the 
present time. 

The Chairman. It is a large percentage from almost nothi:ig. Is 
that it? r ^ 

Mr. WnrrE. Right, from almost nothing. 

The CiuiRMAN. So, anything would be a great improvement. 

Mr. White. Right. That is correct, sir. 

The Chairman. How do these numbers compare with the non- 
Indian population of the United States? First, the dropout rate. 

Ms. Crawford. With the exception of recent Asian immigrants 
about whom we have less information, Indian students tend to 
have the worst record in terms of dropouts nationally. As we said, 
there is quite a wide range, and it really varies a great deal from 
reservation to reservation and from urban area to urban area, but 
on the whole, it is a great deal higher for Indian students than it is 
for other groups. 

The Chairman. Worse, but twice as bad? Three times as bad? 

Ms. Crawford. Without using one national figure for the drop- 
out rate, just for high school, it is hard to tell you that. It ranges 
anywhere from twice to five times as much, depending upon the 
communitv. 

I haven t seen any communities with rates less than 20 percent 
in which I have worked, and you standardly find rates that— for 
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example, for black communities, you may have 16 percent, and 
they think that is really high. Other groups may tlimk 10 or 12 
percent is very high, but we are standardly talking about rates 
above 20 percer.t all the way up to 50 percent or more. 

The Chairma:^. What role does the Indian leadenihip play in 
BIA schools in establishing educational policy? 

Ms. Taylor. I think that probably varies from community to 
community and whether or not the schools are contracted or 
whether they are BIA operated. I know in the case of BIA operated 
schools, with the passage of P.L. 95-561, there is contained within 
those regulations that when they finally established school boards 
with the passage of that law, the school boards would be estab- 
lished in accordance with tribal law, and some tribes have taken 
that very seriously and have chartered boards and provided ordi- 
nances. 

In other cases, there still is a void there. Of course, in the case of 
tribally contracted schools, th'iy have opted to contract directly or 
through another entity on their reservation to provide education. 

We discussed just last week how many tribes have been develop- 
ing either policies or codes, whether they be education codes, lan- 
guage codes. If I remember correctly, our discussions were that 
there were probably only three or four tribes that actually have 
codes enacted at this time. 

The Chairman. The Department of Education is supposed to 
have a special division or section that concerns itself with Indian 
education. Is the Indian leaderslilp called upon to provide an input 
in, the establishment of policy by this DOE Indian education sec- 
tion? 

Ms. Crawford. I think NACIE will probably want to respond to 
that since they have a big responsibility for that, but I thinlc sever- 
al things probably ought to be considered in answering that ques- 
tion. Sometimes the Department of Education doesn't even listen to 
itself, although certainly they do a much better job, I have to say, 
than sometimes the Bureau does. 

For example, I know in adult education, we spent piles and piles 
of our program money funding, a national study on Indian adult 
education, a nationwide study, and a lot of us went without things 
in the field to have that study done. It was finished 8 years ago, 
and so far as I am aware, it has never been released. And there 
was a lot of good information in that and still is. 

We find that the process is very slow and there is not a good 
mechanism for doing that beyond NACIE in terms of individual 
needs of tribes and organizations. We really supported the NACIE 
process, but we have a feeling they don't always listen to NACIE 
either. 

The Chairman. As some of you are aware, I have spent much 
time in Indian country this year because of my belief that for too 
long Washington has determined the nature of the problems in 
Indian country and provided the solutions to these perceived prob- 
lem, I felt that the time has coipf* to ask the Indian people as to 
what they consider to be their problems and beckon their wisdom 
as to what the solutions should be. 

Some of your responses reflect the responses I have been receiv- 
ing throughout the land. 
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I believe all of you agree that there is a special trust relationship 
that exists between the Government of the United States and the 
various Indian governments, whether it be nations, tribes, or other 
groups, and that this trust relationship calls upon the United 
States Government to make certain that education is provided to 
all Indians who desire such education and are capable of receiving 
such. 

However, apparently, the trust relationship is not carried out to 
its fullest as intended by Members of Congress and other Adminis- 
trations, and your response to my question as to the nature of 
input provided by Indian leadership in the making of education 
policy ranges from zero to zero plus one, or something like that. 

Do you think there is justification to establish a separate board 
of education made up of Indians to establish educational policy? 

Mr. WnrrE. Mr. Chairman, I feel that this thought should be ex- 
plored very carefully and that a special board of regents or board 
of education or boanl of trustees should be established to give di- 
rection to Indian people and to the Congress and lo the Adminis- 
tration on matters pertaining to education pre-kindergarten 
through continuing education. 

With the population that we are dealing with in terms of size 
and diversity, we could take models from some of the States that 
have excellent organizational structures such as boards of regents 
or boards of trustees. This august body could lend that kind of di- 
rection 

The small group that I represent is only advisory. All we can do 
is pass on recommendations. 

However, a board of regents or a board of trustees would be, in 
my mind, a viable idea. 

Mr. FORKENBROCK. Mr. ^. hairman, if I might just briefly mention 
that the board of directors of the Association of Community Triljal 
Schools is on record in support of such an approach. In fact, again, 
your committee staff has the proposed piece of legislation that 
would create a national board of Indian education that would be 
developed somewhat similar to, I suppose, the Nuclear Regulatory 
Commission or the TVA. It would be a quasi-independent entity 
that would still be accountable, of course, to the Department of the 
Interior but which would hire staff, and the director of what is now 
OIEP would be a staff of the board. 

The board would be made up of individuals from throughout the 
Indian community, some of which would be appointed by the Con- 
gress, et cetera. 

I would echo the comments that Lincoln mentioned as well in 
that I think its actual structure mi,/ e still needs to be looked at, 
but I think, as a concept, it may well be where the future needs to 
go. 

The Chairman. For some time, I have been doing some research 
and much reading on the desirability of establishing a separate or- 
ganization to carry out the special trust relationship that exists in 
the United States. We have the Bureau of Indian Affairs which is a 
lesser bureau in the Department of Interior beholden to the Secre- 
tary of Interior who, in turn, is beholden, I believe, to the Office of 
Management and Budget which, in turn, is beholden to the Presi- 
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dent of the United States, and God knows where it goes beyond 
that. [laughter.] ^ 

The Chairman. We do have precedents in our government when- 
ever we find unique problems or unique situations that call for 
unique solutions. We have the Securities and Exchange Commis- 
sion, the Federal Reserve Bank, the Federal Deposit Insurance Cor- 
poration. These are separate organizations that are not necessarily 
beholden to the Congress or the executive but are vested with 
powers of Government to carry c>ut policy. 

Do you think something like chat might be desirable? I ask this 
because sadly, I have concluded that whether it is intentional or 
't?tH"^ Indian people generally perceive the actions of 

the BIA as being adversarial. Second, because of this unimportant 
nature of the Bureau, the bureaucrats who man the positions find 
themselves not serving as advocates of Indian concerns but as ob- 
stacles of Indian concern. 

Do you have any ideas as to whether we should have a separate 
organization with certain powers bestowed upon them bv the Con- 
gress of the United States? ^ 

Ms. Crawford. When Jimmy Carter was running for President, I 
recall the solution he talked about for a little while was to do away 
with the Bureau of Indian Affairs and put Indians under the State 
Department. While we had a little bit of difficulty in imagining 
Henry Kissinger coming to the reservations in tie and tails for 
State dinners, there was a little bit of reason in that. 

I think there is more reason in it for a lot of us nowadays when 
we ^ the Contras getting more in aid than, for example, we have 
to educate our adults in Indian country. 

The resistance that tribes have had when there have been spec- 
tacular changes with respect to the Bureau of Indian Affairs is 
simply ensuring trust responsibility. I think anything that ensures 
trust responsibility but alleviates some of the burdens is goiag to 
be supported by a number of tribes. 

However, whatever kind of organization status is come up with, 
some of us have said for a long time that one of the things we need 
IS the freedom to fail. People laugh when we say that, but public 
schools. Bureau schools, other people have learned every way that 
there is to fail with Indian students, and believe me, they have 
miled them just about every way. 

But we don't have a good deal of innovation going on either in 
the Bureau or the Department of Education or in any other gov- 
ernniental department, because the basis on which money and 
services are predicated are pretending like you have done the job 
as best you could do it and that what you did worked so well that 
you have to do it all over again or you don't get your money. 

I think that a lot of us are convinced that if we are ever going to 
be able to do anything that is really good for our Indian children 
and our adults, we need some freedom to fail, too. 
Ms. Taylor. I would like to respond to that as well. 
Several months ago, when we first began discussing what finally 
came out m the draft of S. 1645 and H.R. 5, we discussed how many 
times we have already amended legislation in an attempt to make 
it work. 
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Some of that discussion kind of wandered off to maybe what we 
really need to do is something drastic, something like a separate 
board, a separate organization, some kind of a separate entity. We 
discussed it really in great length. 

Our work group, I think, was supportive of it, but we were also 
hesitant for some of the very reasons that Reva mentioned, and 
that is that we knew we probably would not have the kind of tribal 
support that we needed to go forward with some kind of a way out 
in left field proposal when people were fearful about what would 
happen to the trust responsibility. 

Somehow, there is a real strong tie between trust responsibility 
and BIA, and we can't seem to think that trust can follow to any 
other entity. 

T think it is worth exploring. 

Mr. /ORKENBROCK. Mr. Chairman, real quickly, from a legislative 
historical point of view, I think Lincoln probably could address this 
even better than I, NACIE kind of grew out of a seed that was to 
perhaps not go quite as far as what you are talking about but to 
explore the idea of a national Indian board which Senator Kennedy 
proposed back in 1972 and was developed in legislation. I think it is 
even in the Congressional Record. 

However, because of concerns that have just been expressed by 
the tribes about where they fall in terms of the trust responsibility, 
et cetera, it was watered down to the extent that NACIE then grew 
out of that as an advisory council. 

So, I think that anything that is done obviously needs to have 
the sanction of the tribes involved, but I was even at this time 
hoping that the committee might consider introducing legislation 
calling for the Indian board of education concept so as to at least 
have it circulated around the country for discussion, because I 
think it does need to be put forth for discussion to see where it 
goes. 

I think if it is done correctly, support will sooner or later be 
there. 

The Chairman. My final question— several of you have men- 
tioned the convening of a White House conference. Is that unani- 
mous among you? 

Mr. White. Yes. 

Mr. FORKENBROCK. I think I am the one who said it initially, but 
I think that, at least in terms of discussions I have had with 
some— and these ladies and gentlemen can speak for themselves— I 
think the consensus was that yes, it was very much a needed and 
the time was right for something like this. So, I thin>c it is the con- 
sensus, at least from my perspective. 

Ms. Taylor. I would agree with that. 

The Chairman. Well, I thank you all very much. 

May I request that you work with the staff of this comniittee to 
gather up the best statistics available on Indian education, the 
nature of the education, the quality of the education, l»ecause if we 
are to seek improvement, we will have to demonstrate to our col- 
leagues why this improvement is necessary. It would be most help- 
ful if you can put your heads together and maybe come forth with 
some idea as to what an Indian board of trustees, a board of educa- 
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tion, or board of regents should look like, where it should be locat- 
ed, and the type of powers that it should have. 

I can assure you that this committee will very eagerly await 
your suggestions. 

I thank you very much. 

We have received many statements relating to S. 1645. Without 
objection, these statements will be made part of the record at this 
juncture. 

xT^®. statements from Dean C. Jackson, President of the 
Navajo Community Cbllege; and from the Cheyenne River Sioux 
Tnbe. 

[The materials appear in the appendix.] 

The Chairman. Our next panel consists of Enos J. Francisco, Jr., 
Chairman of Tohono O'odham Nation of Sells, Arizona; Rebecca 
Martgan; Director of the Navajo Division of Education, and Daniel 
ISO, Chairaian, Committee on Education, Navajo Tribal CouncU: 
and Andy Joseph, Vice Chairman, Colville Confederated Tribes. 

Welcome, ladies and gentlemen. 

Our first witness is Chairman Francisco. 

STATEMENT OF ENOS J. FRANCISCO, JR., CHAIRMAN, TOHONO 
O'ODHAM NATION, SELLS, AZ 

Mr. Francjsco. Thank you. Chairman Inouye. 

My name is Enos J. Francisco, Jr. I am speaking to you of the 
Tohono 0 odham Nation. 

I want first to express the deep appreciation of the Tohono 
U odham people for the work this committee and the staff has 
done in preparing the Indian Education Amendments. Your efforts 
lay the foundation for better Federal schools and a better future 
for Tohono O odham children. 

The complete version of my testimony is in the form of a pre- 
pared statement. Due to time limitations, I will present orally onlv 
portions of the statement. ^ j- 

Tlie Chairman AH of your prepared statements will be made 
part of the record m their entirety. 

Mr. Francisco. Thank you, Sanator. 

Specifically, I mil forus on the self-determination grant concept 
^"^^ x,.P^m °^ adequate funding for Federal Indian schools. 

On the Tohono O odham Reservation, there are presently four 
Federal schools enrolling a total of approximately 1,052 students. 
}\u * schools are operated directly by the BIA under the office 

ouSLu^''"*'^ ^ag^"".*®"*^!?*. Ed'Jcation in the town of Sells, 
a though since 1983 the official policy of the Nation has been to 
place the schools under a Public Law 9S-638 contract system. 

Santa Rosa Ranch School, Santa Rosa Boarding School, and San 
bimon School serve grades kindergarten through 8 and have ap- 
proximate enrollments of 122, 358, and 320 respectively. The fourth 
school u the new Tohono O'odham High School which is adjacent 
to the San Simon elementary site and has a current enrollment of 
approximately 252. 

These schools serve the most remote reaches of our reservation 
and he generally outside the service area of the Tohono O'odham 
Nation s public school district. The school sites are separated from 
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each other and from the office of the Agency Superintendent for 
Education by an average distance of over 60 miles. 

I want to make it clear that people are working hard in our BIA 
schools, and some important progress is being made. 

However, the blunt reality is that there is no hope of having the 
effective school organizations that we are entitled to so long as the 
schools are administered directly by the BIA and their funding is 
held at current depressed levels. What it boils down to is that As- 
sistant Secretary Swimmer was right last year when he said that 
the BIA bureaucracy and its restrictive rules and regulations pre- 
vent the schools from using effectively their resources. 

It is for this reason that my office, following the Tohono 
O'odham Comprehensive Education Plan, supports strongly the 
selMetermination grant proposal in S. 1645. We have to eliminate 
the Federal bureaucracy from our schools, and the self-determina- 
tion grant will do this more appropriately than the Public Law 93- 
638 contract system. 

I am concerned, however, that in its present form, the self-deter- 
mination grant proposal will not enable the Tohono O'odliam to 
implement a school organization concept which we have developed 
over the last two years and for which we now seem to have consen- 
sus in tribal government. I am referring to the concept of a unifled 
tribal school system in which the four Tohono O'odham school 
sites and the office of the Agency Superintendent for Education are 
funded under a contract or grant arrangement. 

An organizational chart that shows the outline of the idea is in- 
cluded with this testimony as an exhibit. I will be referring to the 
chart in the rest of my remarks. 

As shown in the chart, the framework we have in mind follows 
closely the pattern of the State public school system. In the State 
system, regulation of the schools is accomplished by the State legis- 
lative process operating through the Arizona Department of Educa- 
tion, and operation of the schools is carried out by locally con- 
trolled, independent schools districts. 

Our proposed framework maintains this distinction by giving 
regulatory responsibility to tribal government while assigning the 
role of operating the four school sites to a non-profit school corpo- 
ration. 

In our thinking, regulation involves establishing general policies 
and standards and enforcing them in the schools system. Implicit 
in this concept is the notion that the proper role of tribal govern- 
ment is to stimulate school improvement and provide accountabil- 
ity. 

Examples of tribal regulatory functions include a tribal accredi- 
tation system, criteria for financial management, and personnel 
evaluation and compensation systems, general curriculum and in- 
structional program standards, and rules for the open conduct of 
school board meetings. 

Operation means all activities necessary for the day to day func- 
tioning of the schools. Hiring, staff performance evaluations, cur- 
nculum development, accounting, and purchasing are examples. 

The unified tribal school system accomplishes a number of im- 
portant objectives for the Tohono O'odham. 
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First, it places responsibility for setting.schcol standards and en- 
forcing them in the tribal government. For us, any other approach 
18 unfaithful to the concept of Indian self-determination. 

Second, it provides that school relation and school operation 
wui be earned out by separate entities. A fundamental problem in 
the existing Bureau operated system is that the same entity, led by 
the office of the Agency Superintendent for Education, is required 
to regulate and operate the schools at the same time. This is a 
prune cause for the stagnation and the unaccountability that we 
see now. 

Third, placing responsibility for operating the school system in a 
non-profit corporation which is independent of tribal government 
will increase efficiency. The school corporation will be able to de- 
velop management and accounting expertise appropriate to its pur- 
pose and will be insulated from tnbal political influences. 

Finally, our framework implements the principle of school based 
management. Both our own experience and effective schools re- 
search show that the power to improve educational opportunity lies 
pnmanly with the members of the school building community, not 
with authontiM--whether they be the central school administra- 
tion or the tnbal government— that are removed from the school 
site. Accordmgly, our framework would establish at each school 
building a site council to govern the school in local matters. 

As sh9wn m the chart, on- way to set up the unified tribal school 
system is to award to the nation a master contract or grant. The 
-master contract or grant would thereafter be split into two parte. 

The smaller part, by far, would be kept by the tribal government 
to support regulation of the schools. The larger part would be sub- 
contracted or granted to the corporation by the tribal government 
in order to operate the school sites and the central administrative 
oiiice. 

For the Tohono O'odham, this structure might, but need not, 
eventually evolve into an arrangement in which there are two sep- 
arate contracte or grante, one for regulation running from the BIA 
to the trib^ government and the other for operation running from 
the BIA te the school corooration. 

My basic concern with the proposed Indian education amend- 
mente is thct they do not clearly authorize the unified tribal school 
system I hwe descnbed. The BIA has already teken the position 
that with respect to the existing 638 contracting option, the tribal 
school system we envision is not allowable. We need to eliminate 
any doubt in this area both with regard to the self-determination 
grant legislation and the pending amendraente to Public Law 93- 

DOCS. 

Specifically, I ask the committee to consider making it clear in 

r^iS, Sil* ^i^h^"" the self-determination grant or the Public 
Law 93-638 contract that: 

1. It is allowable to assign regulation of the schools to tribal gov- 
ernment while assigning operation of all school sites and a central 
administrative office for education; 

2. It is allowable to include the whole of the office of the Agency 
Superintendent for Education; and 

3. Indirect or administrative coste associated with both the tribal 
regulatory function and the agency education function will be cal- 



104 



101 



culated at a realistic level and may be allocated respectively to the 
tribal government and the operating corporation. 

There is great promise in the education amendment we are con- 
sidering today, but that promise will be false unless something is 
done to deal with the problem of inadequate funding for the Feder- 
al school system. A comparison with the public school system that 
serves the eastern half of the Tohono O'odham Nation will show 
just how big the funding problem is. 

The gross salary for a starting teacher in our BIA system at 
$15,473 is $4327 less than for a starting teacher in our public 
school district which is $19,800. The situation doesn't get any 
better for educators that stay in the system. 

A teacher at the top end of the BIA salary schedule at $24,064 
makes $8286 less than a top end public school teacher at $32,350. 
The difference in the salaries offered school administrative person- 
nel are proportionately as large as for teachers, and there are dif- 
ferences of the same magnitude in the capital funds that are avail- 
able in the two systems. 

That is the extent of my oral testimony, Mr. Chairman. 

[Prepared statement of Mr. Francisco appears in the appendix.] 

The Chairman. Ms. Rebecca Martgan, we would be pleased to hear 
from you now. 

STATEMENT OF REBECCA MARTGAN, DIRECTOR, NAVAJO 
DIVISION OF EDUCATION, WINDOW ROCK, AZ 

Ms. Martgan. Thank you, Mr. Chairman. Let me thank you and 
commend both Senator DeConcini and the Senate Select Commit- 
tee on Indian Affairs for the excellent effort to improve Indian edu- 
cation. 

Thank you. Senator Inouye, for allowing me to come before you 
today. I would like to highlight the prepared statement submitted 
by the Navajo Nation. 

We have analyzed and developed specific recommendations re- 
garding S. 1645 and H.R. 5. 

We recommend that the language of H.R. 5 regarding the reser- 
vation of funds under title IV and part B for development and im- 
rovement of tribal departments of education be incorporated into 
. 1645. We make this recommendation in order to provide re- 
sources to tribal governments to research, plan, and enhance their 
assumption of the role of the tribal education agency. 

We do not recommend incorporating language from H.R. 5 which 
would make determination of eligibility for title IV part A funding 
dependent on the decision of the parent committee and LEA 
agency alone. 

We continue to be concerned with association of scarce Indian 
education dollars to eligibility criteria with no standards. Many 
students in our public school need special services, and their needs 
should be appropriately addressed. 

We recommend title IV part A funds be available to all publicly 
funded schools serving Indian students, including BIA schools. 

We support the language in S. 1645 creating a special program 
for gifted and talented Indian students funded through Title IV. 
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We support the provision of S. 1645 regarding authorized expend- 
itures and funding authorization for our Navajo Community Col- 
lege. Restrictions on expenditures for Nav^o Community College 
facilities has led to continued deterioration of two main NCC cam- 
puses. 

We support incorporation of the Native American Indian Schools 
Act from H.F 5 into S. 1656. This legislation provides an avenue 
for innovation by Indian tribes. 

We also support incorporation of the specific provisions in part E 
of H.R. 5 for Native Hawaiian education programs. We are pleased 
to see distinctive programs being proposed for the Native Hawaiian 
population coupled with specific funding authorizations and appro- 
priations. 

Finally, we are recommending the specific inclusion of language 
in S. 1645 supporting the proposed alternative school at the BIA 
training facility in Continental Divide, New Mexico. This project 
which has the full support of all key elements within the Navsgo 
tribal government has languished on the desk of the Assistant Sec- 
retary of Interior for over five years, and the project is desperately 
needed. 

A recent survey in Chinle Agency in the Navfgo Nation conduct- 
ed under the direction of the Office of Indian Education indicated 
an alarming dropout rate for high school students in that agency. 
An estimated 55 percent of the Nav^'o youth between the ages of 
14 and 18 are reported to be out of school and without a high 
school diploma. 

The Continental Divide alternative high school clearly could not 
address the needs of the entire dropout population. It is, however, 
an important part of the total effort which needs to be made to 
reach these young people. 

We seek specific language requiring the BIA to renew its lease 
with the U.S. forest Service. 

Again, we thank the Senate Select Committee on Indian Affairs 
for its continued support for quality education under the control 
and guidance of Indian tribes and Indian people. We hope that the 
recommendations made in connection with this testimony will be 
utilized to strengthen S. 1645 as a vehicle for meaningful educa- 
tion. 

The Chairman. Thank you very much. 
Our next witness is Mr. Daniel Tso. 

STATEMENT OF DANIEL TSO, CHAIRMAN, COMMITTEE ON EDU- 
CATION, NAVAJO TRIBAL COUNCIL, WINDOW ROCK, AZ. AC- 
COMPANIED DY ROSEMARY BLANCHARD, ADMINISTRATIVE 
SERVICES OFFICER, NAVAJO DIVISION OF EDUCATION 

Mr. Tso. Thank you, Mr. Chairman and the select committee 



Mr. Chairman, brother, you have come to the Nav^'o Reserva- 
tion before. You have seen our type of government in action. Just 
to give you a background of my experience as I became the educa- 
tion committee chairman in January of this year. 

As soon as the committee came into formal action, we were faced 
with the Ross Swimmer proposal. As such, we have two resolutions, 
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pne from December 1986 and one from January 1987, opposing the 
proposed transfers. 

Subsequent to that, the tribal council directed the education com- 
mittee to study the initiatives and to study the alternatives. As a 
result of this, the education committee held hearings on the Ross 
Swimmer initiatives. We hosted these hearings, and we had hoped 
that Mr. Ross Swimmer would appear personally. However, at each 
agency where the hearings were held, all we saw was a video tape. 

One of the key things that our respected elders really thought 
was impersonal was why do we have to consult with a video tape. 
Why can't Mr, Ross Swimmer come before us? That way we can 
have meaningful consultation with Mr. Swimmer. 

As a result, the majority of the Nav8no people opposed Mr. Swim- 
mer's initiatives in regard to Indian education. I think that one of 
the main underlying elements was trust responsibility has to be in 
place. The Bureau has to carry out those trust responsibilities. 

The other <thing that we also learned in hearing our elders is 
that, sure, the Treaty of 1868 was signed almost 119 years ago, but 
in several areas of the reservation, the Bureau did not start estab- 
lishing an Indian education system until 1934. 

So, we haye a time lag of some 50 years where the education 
needs of the Navajo children were not being met. Instead, they 
were given to the mission schools or other church schools. 

As a result, we see that there is a time lag to when the Treaty of 
1868 was implemented. As a result, I personally feel that is a 
reason for the low quality education. 

Along with that, being the chairman of the education committee 
and as a result of the development of H.R. 5 and S. 1645, we found 
that we do have two types of schools operating under two public 
laws, the Bureau funded schools operating under Public Law 95- 
561 and the tribally controlled schools, the contract schools, operat- 
ing under Public Law 93-638. 

As a result, both were competing, at the saipe time, as brothers 
and sisters sometimes do, attacking one or the other. Let me 
inform you, Mr. Chairman, that the education committee of the 
Navajo Tribal Council brought these two organizations together to 
come up with this common Navajo Nation position on S. 1645 and 
H.R. 5. In fact, we put these two particular pieces of legislation side 
by side and consulted with each. We wanted answers and not just 
to throw a nut into the machinery. We wanted answers as to where 
there were problems that either side had with a particular section 
of this legislation. 

We have proposed alternative language that we would like to see 
put in place of certain sections, and one of them is in new school 
starts and program expansions. One is in the area of administra- 
tive cost formula, and the other is in regard to consultation in 
regard to closures or other actions that would reduce the amount 
of programs available to Indian students. Navajo students. 

We have presented testimony, a section by section commentary 
on S. 1645, and where we feel there needs to be alternative lan- 
guage to strengthen the bill, we have appendices. I would like for 
the staff to note that. I think that the way we put it together if 
they are taken out of context, then it would not have the meaning 
that we would want it to have. 
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One of the main things. I think, that I would really like to stress 
nere is what the Navajo Nation is proposing is more tribal author- 
ity and more tribal oversight on Bureau funded schools and con- 
tract schools. We do want this particular committee to address 
these issues, because on one side of this brother-sister relationship, 
we see the Bureau funded schools-who holds them accountable' 
we see the whole system saying yes, we are accountable. On the 
other side, they are throwing sticks and stones to the other and 
saying they are riot accountable. 

1 ^1°^ our perspective, the Navajo tribal perspective is 

lets hold both groups accountable. That is one of the things that 
we would really like to see. 

This particular committee of the Tribal Council sees ourselves 
taking our own educational system and making it relevant to our 
children, giving appropriate cultural education to make our chil- 
dren viable citizens of the United States. 

f V. 1 J ^1^*^' } really express fully how I feel about this par- 

ticular legislation. JVe have gone over it several times. I think 
other tribes are talking the same language in regard to our tribal 
overeight as far as accountability is concerned and also in regard to 
what we regard as satisfactory performance in the grants portion 
01 thp legislation. 

„ have given us, Mr. Chairman, 

and I do fee honored to speak before you, and I do hope that you 

rJ^^I *° reservation to visit your brothers and sisters. 
1 hank you. 

Tgie Chairman. Some day soon, I hope to be there again, 
dix ] ^ statement of the Navajo Nation appears in the appen- 

p 'PnPn^^'i-^j^''- m"?i?* w'^'^^ss Vice Chairman Joseph of the 
ColviUe Confederated Tribes. 

^'^„^To,!!!^^'^ ANDREW C. JOSEPH. VICE CHAIRMAN. COLVILLE 
oilfJ^P^ COUNCIL. COLVILLfi CON'i'EDERATED TRIBES. NE- 
SPELEM, WA 

K.!lSv^?!f "^?'n"V°'J-i* ^ a" *o be here to testify on 

behalf of the Colville Confederated Tribes. 

I personally have served on the tribal council since 1969. This i«5 
my tiret year m education, but I have been involved through the 
years m teaching school teachers how to understand the three cul- 
oir^stSdeJte Confederated Tribjs and to better understand 

T i f^^^*' successful in the education of our 

Indian students on the Colville Reservation. We have had about, at 
one time, 93 percent of our students graduating from high school, 
bmce unemployment has come about in the last 6 or 7 years, that 
has dropped quite a bit. We are probably graduating maybe 70 per- 
cent of our students at this time. 6 

We have had a lot of students graduate from college, but we have 
also had a lot of dropouts, and we are 50 percent unemployed on 
the Colville Reservation at this time. f 

Our testimony here that is in writing is to support the other 
tribes and organizations through Indian country. We would like 

m 
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the committee to give serious consideration to adding provisions in 
this bill to elevate the Indian education programs to a level within 
the Department commensurate with che responsibilities. This 
would ensure ihe administration carries out its trust responsibil- 
ities to the Indian people and fulfills Congressional policy. 

Currently, Indian education programs are under the Office of the 
Assistant Secretary of Elementary and Secondary Education. In 6 
of the 8 years, it has been under the OESE, that program has had 
no permanent director. 

This has meant no program policy definition for Indian edu'^a- 
tion and brings; into question how closely attuned to Indian educa- 
needs the Depmtment can be. 

i /jcking direction and policy, priority to Indian education is 
viewed as quite low. Education specialists and administrators for 
this area are among the lowest paid in the Department. 

Morale suffers and recruitment of capable managers and spec' V 
ists Cannot go forward. Frequently, staff and administrators from 
within the Department then have to handle Indian education, and 
they have little familiarity with Indian education program needs. 

Restoration of the Office or Indian Education Programs to- the 
level of Assistant Secretary that olher programs receive would 
enable the Department to represent the education needd of Indians 
nationally and would attract highly trained, qualified, and motivat- 
ed Indian people-to administer the programs. 

We hope the committee will give serious consideration to this 
recommendation. The reorganization which took place several 
years ago, creating these problems, took place over the opposition 
of the Indian people. 

That is our brief testimony, and I thank you. 

[Prepared statement of Mr. Joseph appears in the appendix.] 

The Chairman. I thank you very Tiuch. 

I an. certainly aware that this bill was drafted keeping in mind 
recommendations submitted by the Indian leadership. We worked 
primarily with the officials of the Nation'il Indian School Board 
Association, National Indian Adult Education Association, Nation- 
al Advisory Council on Indian Education, and the Association of 
Community Tribal Schools. 

All of your recommendations will be very seriously considered. 
This bill is in response a desire on the part of this committee to 
seek answers from Indian people. 

I would like to make an observation before proceeding. 

Throughout my journeys and my meetings with Indian leaders, 
the name of Ross Swimmer comes up quite often. In some quarters, 
he is attacked mercilessly. 

I would like to say that I have had several meetings with Secre- 
tary Swimmer. There is no question as to his good will and his in- 
tentions. I am certain that he has in his heart the welfare of the 
Indian people. We may differ in our approaches; we may differ in 
our solutions. However, I think for the time being, as long as the 
only thing we have going for us is the Bureau of Indian Affairs, it 
ATould ho to our mutual benefit if we carry on our relaticnsl-^p with 
the Assistant Secretary in a bit more civilised manner. 

I don't think it pays off to use harsh words. 
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1X7^; ^ ^^^^ y^^^ thoughts on the convening of a 

White House conference on Indian education as suggested by some 
Of the panel members that appeared before you? Do you have anv 
thoughts on that? 

Mr. Francisco. I think it might be a good idea, Senator. I think 
that you would probably have a convention like this as a stage for 
all the education leaders throughout the country from Indian coun- 
try would be there. I think we could get a lot done. 

I think that from other White House conferences that were held 
^^rru advantages thereafter. 

The Chairman. As some of you know, the committee is currently 
in the process of resolving this indirect cost dilemma that we are 
presently facing. By the end of this day, we should have an amend- 
ment to the Interior bill that will provide the necessary funds for 
this present fiscal year and, hopefully, for the next, but that 
doesn t resolve the problem, because something a bit more basic 
should be done so that we will not be confronted with this indirect 
cost problem each year. That is one of the reasons for S. 1645 

Second, I have met with Indian youth and many of them have 
given me the same sad story: why should I study? There are no iobs 
waiting for me. 

The Senate is presently discussing an amendment that we hope 
will provide special incentives for businesses to locate themselves 
in the reservations. It will be an incentive program not available to 
there^ ^"lo^i^y group. I think we can work out something 

So, this committee is not only involved in rhetoric, but we are 
trying to do something about the problems you have brought to us 

What are your thoughts on the establishment of a separate board 
of education for Indians? 

Mr. Tso. Mr. Chairman, initially when we were given this pro- 
posal, we opposed it. We opposed it based on the thought that it 
would just mean another layer of bureaucracy. However, in listen- 
ing to the presentation that you gave the previous panel and with 
some other thoughts, we would welcome the development of a 
dialog to establish a study for that and to talk about the establish- 
ment of a separate board. 

Basically, we weren't given the examples of the SEC or FDIC as 
models When we are given those as examples, then we do open our 
minds to developing a communication with other tribes and with 
this particular committee. 

The Chairman. I can assure you that this committee will not 
torce any solution upon you. We will confer with you, naturally, 
and get your input before we take any further steps, but I just 
wanted your thoughts at this moment whether we should proceed 
with a study on the feasibility or advisability of the establishment 
ot a separate school board or board of regents or whatever it may 
be calJed, not as another bureaucratic obstacle, but as something 
with teeth and power. 

I presume Vice Chairman Joseph wants to say something. 
^ Mr. Joseph. I believe a board of regents would be excellent, espe- 
cially if we wer 3 able to train the people in the Department deal- 
ing with Indian education to the sensitive needs of the reservation 
for instance, on Indian preference. " ' 



o . JIO 



107 

Some of the testimony this morning made me feel kind of bad 
where they felt, why should you have Indian preference when some 
people can do Just as well? That is very true, but Indian people 
have a very sensitive feeling toward each other and understand the 
different cultures and the different traditions. It could very well be 
beneficial to the whole Nation, 

I think it would be good to have a board. 

Ms Martgan* I think this should be looked at very carefully to 
make sure that it does not usurp the tribal authority. 

T^e Chairman. . Is the present educational system succeeding in 
encoui^iging bidian young men and women to take up a career of 
teachipg.and return to their reservations to teach? 

Ms. Martgan. I think presently, with the salary and the types of 
personnel management and manuals that the Bureau has, many of 
your young people are not looking at being teachers on the Navcgo 
Reservations. 

The Chairman. They are not returning? 

Ms. Martgan. Well, not too many of them, and the other thing 
is that many of our young people that do go to college, let's say, we 
send four students to college, and only one graduates, and that one 
may come back and may not because of the conditions on the reser- 
vation. 

The Chairman. Is that the situation in your area? 

Mr. Joseph. We have graduated a number of school teachers, but 
because of the lack of salaries, they have chosen to work in the 
Federal Government system. We have a few that have come back 
to the reservation and are teaching and are very successful and 
very great role models. We have some pretty good coaches. 

I think because the salaries aren't high enough that they tend to 
take otiher jobs. 

Mr. Francisco. Mr. Chairman, as of the Tohono O'Odham 
Nation, I think that until a short time ago, they weren't being en- 
couraged. I don't think it was being mentioned to our young people 
that perhaps that could or should be teachers. 

However, as recently as 2 years ago, we have had two programs 
to encourage some of our teachers aides in the present system to 
become teachers. Right now, we have four teachers which is about 
a 200-percent increase in what we have had in the last 10 years. 
We hope that by this method and also bv encouragement to the 
younger people that we will get more teachers, but, of course, they 
will have to have the salaries to go along with it, and that is one of 
the things that I mentioned in my testimony. 

The salaries have to be comparable to the salaries that are in the 
public school system. Otherwise, they will go to the public school 
system, and, yet, most systems are on the Tohono O'Odham 
Nation. 

The Chairman. One of the provisions of this bill, as you are 
aware, calls for comparability. That is based upon recommenda- 
tions made by the. Indian leadership. 

Do you have any further statements you would like to make? 

Mr. Tso. Mr. Chairman, thank you for the additional opportunity 
to address you. 

In regard to our children returning to teaching, I just would like 
to add that a lot of the students have come back to teach, but then 
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also they have upgraded themselves to also become administrators 
such as principals and superintendents. So, we do have some very 
excellent examples of what has been produced on the reservation. 

However, we do have again the high dropout rate. That is the 
apparent, just as m my particular home school. The majority of the 
children are open to what occurs on the outside of the reservation, 
and they see it on television and they think that is the thing to do. 
As a result, we have encountered a high degree of alcohol and drue 
usage. ^ 

As a result, rather than the schools dealing with those particular 
problems, they jtist kick them out, suspend them, whatever the 
term may be, but just stay away from school until you recover or 
i^ack to daal with your problem and tLsn you can come 

However, at that time, they will not. The system isn't interested 
in me; I will go somewhere else. 

I think basically what this committee is supporting in the drug 
and alcohol abuse prevention programs I redly must comment 
both for their support and for their foUow^through to make sure 
that we do have the money to implement programs that would ad- 
dress this particular problem. 

I appreciate the time. 

Tlie Chairman. Well, before we go into recess, I would like to 
caution you that although this committee has been very active in 
the last 9 months, we are not miracle workers. However, I can 
assure you we work hard. 

A bit of the history of this committee might indicate to you some 
of the problems we face. 

This committee is not one of those that Members seek member- 
ship in. It IS not one of the favorite committees. It is smallest ii. 
size, has the smallest budget, and also, up until recently, was the 
depository of second-hand furniture and second-hand equipment 

We now have new computers for the first time, new furnishings. 
1 his was the only committee without a hearing room, but this 
h^rng room is the Indian Affairs Committee's hearmg room. This 
belongs to the Indian Affairs Committee now. 

This was the only committee without a hearing room. As a 
result. If you have testified in the past, you may have testified in 
several different hearing rooms. 

In fact, we went to the Indian community to seek leadership on 
the staff. We have 26 staff members, and 20 are Indians for the 
first time m our history. For the first time, there is an Indian who 
IS the staff director, a great-great-grandson of Sitting Bull. The 
chief legal counsel is a Navajo. The staff director is a Chippewa- 
Cree. Most of the professional staff are Indians. 

So, times have changed, and we hope to continue as an action 
committee, but please bear in mind that we are not miracle work- 
ers. 

This bill is given high priority, and during this Congress, it will 
be on the floor of the Senate. That I promise you. 
With that, we will stand in recess until 2 p.m. 
[Recess taken.] 

itr.^^T^^"^^^^^^- ^^^^^ P^^^l consists of Mr. Roger Wilson 
Vice President, and Mr. Donald Denetdeal, staff, Navajo Area 
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5\ School Board Association; and Ms. Lorena Bahe, Executive Direc- 
f tor, Association of Nav^o Community Controlled School Boards. 

welcome you. 
t * Mr. Wilson, you may proceed. 



STATEMENT OF ROGER WILSON, VICE PRESIDENT, NAVAJO 
AREA SCHOOL BOARD ASSOCIATION, WINDOW ROCK, AZ, AC- 
COMr*NIED BY DONALD DENETDEAL, STAFF, NAVAJO AREA 
SCKGOL BOARD ASSOCiATiON 

Mr. Wilson. Thank you. Honorable Chairman Inouye. 

I am Roger Wilson. I am the Vice President of the Nav^o Area 
School Bowrd Association. 

I certainly wish to thank the Senate Select Committee on Indian 
Affairs for providing us a public hearing on this important piece of 
proposed legislation. 

It is with law-making the way it is with many other things: haste 
does make waste. 

We have been through a rather grueling experience with the bill, 
being very ciitical of its many provisions and being severely criti- 
cized for being criticed of it. We have viewed it as most important 
for the Navfigo Tribe to take a strong and very well considered posi- 
tion on the legislation which we frankly did not believe to be well 
thought out and balanced. 

We believe that this has now occurred, and the Navajo tribal po- 
sition is one of support. 

The BIA educatir aal system operates over one-third of its total 
schools, including more than one-half of them Bureau opeiated 
schools in the Navfyo Nation. We hope that the new bill can be de- 
veloped which will be more positive in its tone and constructive in 
itsjolicy direction. 

The tribe, the bill, the school board, and the Congress are in this 
thing together. It is our job to make this system work. 

We believe that the Federal responsibility for education involves 
the responsibility for ensuring a quality education. We believe that 
tribes can become full partners in this endeavor but that tribal au- 
thority must go hand in had with tribal responsibility. 

The BIA system must develop a high degree of credibility and 
that can come only from demonstrated resulte of schools being held 
accountable. We believe the accountability factors in H.R. 5 to be 
weak and unworkable. 

The Navego position would strengthen accountability at least in 
those locations where tribes have agreed to take a more substantial 
role in accountability functions. We do not wish to see Federal 
tnxst responsibility for education abrogated in the name of self-de- 
termination any more than we want it abrogated in the name of 
State responsibility. 

We want to emphasize two points which are included in the 
tribal testimony but not included in H.R. 5 or S. 1645. 

The first of these is the provision making the BIA program eligi- 
ble for entitlement funding under the title IV part A. AH other 
publicly funded schools, including the contract schools, are entitled 
to this funding, and we strongly urge inclusion of the new provi- 
sion in S. 1645 to do this. 
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Second, we wish to draw your attention to the section which 
wojuld put wage grade school employees under Public Law 95-561 
contract educator system and provide for a more reasonable 
method of establishing their pay scale. 

We strongly request that you carefully consider the positive 
changes in the tribe's position and ver> carefully consider the long- 
term effects of the entire legislation. 

Thank you, 

[Prepared statement of Mr. Wilson appears in the appendix.] 
The Chairman. I thank you very much. 

There is one , sentence in your statement that concerns me a 
little, and that is the second paragraph in which you say that you 
have been very critical of many of its provisions, and you have 
been severely criticized for being critical of it. 

You are not suggesting that this committee has been criticizing 
you? 

Mr. Wilson. No, no, Mr. Chairman. I am talking about the other 
groupiS, the other organizations. 
The Chairman. Then, you should be concerned. 
I thank you very much. 
Does Mr. Denetdeal wish to testify? 
Mr. Denetdeal. No, thank you. I am just assisting Roger. 
The Chairman. Then we will hear from Ms. Bahe, please. 

STATEMENT OF LORENA BAHE, EXECUTIVE DIRECTOR, ASSOCIA- 
TION OF NAVAJO COMMUNITY CONTROLLED SCHOOL BOARDS, 
WINDOW ROCK, AZ 

Ms. Bahe. Thank you. Chairman Inouye. 

I am Lorena Bahe, the Executive Director for the association of 
Navajo contract schools. I have been recently appointed director, so 
I am new to this whole scene, but I am not new to Indian educa- 
tion. I have been teaching in the public school system for 7 years. 

The Association of Navajo Community Controlled School Boards 
is vitally interested in this legislation. We represent 11 contract 
schools in the Navajo area with a combined enrollment of approxi- 
mately 2600 Navajo children in kindergarten through 12th grade. 

H.R. 5 and S. 1645 both address many of the critical issues which 
our member schools face continually in trsdng to carry out the pro- 
visions of Public Law 93-638. 

First of all, we wish to express our support and appreciation for 
the Navajo Nation's position on this legislation. It was arrived at 
through 5 full days of intensive hearings and negotiation between 
representatives of both contract schools and the Bureau of Indian 
Affairs operated schools and the Navajo Tribal Council's Education 
Committee and administrative staff of the Navcyo Division of 
Education. 

So, we feel, in supporting this legislation, this legislation repre- 
sents a genuine consensus of all the informed opinion and tribal 
governmental concern. 

In keeping with this tribal position, I am here to offer one major 
recomniendation, and that is to section 106 of S. 1645 regarding the 
administrative cost formula. 
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We strong urge the Senate to incorporate a legislated adminis- 
trative cost formula of similar nature to that which is proposed in 
H.K. 5 mstead of again calling upon the Bureau of Indian Affairs 
to develop one by regulation. The Bureau of Indian Affairs, to our 
Icnowledge, has had nine years since passing Public Law 95-561 to 
incorporate an overhead cost of contracted education functions in a 
formula, and the BIA has not proposed ahy solution to this orob- 
lem. ^ 

^ In short, we question whether the Bureau of Indian Affairs is 
either competent to develop an equitable formula or trustworthy to 
do so without any hidden agenda. Instead, we are herewith submit- 
ting a mmor variation of the administrative cost formula already 
proposed this morning. It was mentioned by the Association of 
Cx)mmunity Tribal Schools for your consideration, 
^is administrative cost formula is different from section 8107 of 
J r several regards. On page 2 of our testimony, we have 
listed four ways m which this formula is different: 

(a) The language describing the formula has been simplified by 
incorporating labels with clear operational definitions in place of 
other subsections of the bill. 

(b) It substitutes a fixed dollar amount for the floating average of 
te^oSTv.--^riJ^^^S introduced by H.R. 5 into section 
1 little A^XAXui). The use of an average appears to be subject to too 
much variation which is unrelated to actual costs of administration 
for on-going contractors. 

(c) It incorporates provisions for unbiased research and recom- 
mendations to the oversight committees establishing formula 
values based on costs of delivering services in the field. 

(d) It establishes a three-year phase-in provision which limits the 
impact of provisional values on both contractors and overall costs 
unUl the necessary research can be done to verify or change them, 
m V^\^X°r"^^^? ^1^° different from the Association of Community 
Tribal Schools' proposal as follows: 

(a) It contains a broad statement of purpose of paying such ad- 
ministrative costs. 

(b) It eliminates the use of current ISEP formula as a means of 
paying administrative costs in response to the Bureau of Indian Af- 
fairs fears that such a procedure would result in reducing their 
program funding in order to pay for contract schools' administra- 
tive costs. 

(c) It is based on calculations on a direct cost base in the second 
previous year instead of the immediate previous year which is also 
m response to the BIA's assertions that immediate previous year 
date cannot be accumulated in time for use in such calculations. 

(d) It exempts certain costs from the direct cost base. 

(e) It allows tribal organizations for which elementary and sec- 
ondary education pro-ams are less than half of which is operated 
under self-determination agreements. 

With these provisions, we were assured by representatives of the 
Bureau of Indian Affairs schools in the Navajo area that any objec- 
tions that they might have had to the H.R. 5 version of the formula 
had been overcome. We think such a formula is badly needed, and 
we urge the Senate to consider this as an effective compromise ver- 
sion. It may not be an ideal formulation, but we believe it is equite- 
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f J' in the present non-system. 



i . " Thank you. 

[Prepared statement of Ms. Bahe appears in the appendix.] 
I; The Chairman. Thank you very much, Ms. Bahe. 

,^ I would like to assure you that the formula that you have pro- 

■ posed is not only under serious consideration. Very likely, you will 

' see it in print when we mark up this measure. 



Even if the Senate does carry out your suggestions, we still have 
to go into a conference with the House, and they have their 
thoughts on what should be or should not be in this measure. So, 
we are still some time away from final enactment. 

We also have to keep in mind the "threat" of the BIA that if this 
measure is passed in the present form, they will recommend a veto, 
but that should not dissuade us from doing the right thing. If we 
are doing the right thing and the President hopes to veto it, fine. 
We will do our best to override the veto. That is the nature of our 
business here. 

Do you have anv thoughts on the question that I have asked 
others on the establishment of a separate organization with ade- 
quate powers to formulate educational policy like a school board or 
board of trustees or board of regents, whatever you wish to call it? 

Mr. Wilson. I know the orcanization of Nav^'o Area School 
Board Association has discussed that concept. Perhaps it might be 
considered giving it to NACffi!, the council on education that the 
President appoints, because v/c felt that some of the responsibilities 
were not very clear as to what they were doing, but we just made it 
as a suggestion that they might consider something like that to be 
one of their functions. 

I think it needs to be explored as to what group might be able to 
be held responsible for that concept. 

The Chairman. What are your thoughts on the White House 
conference. 

Mr. Wilson. ReaDy, we don't have too much on it as to what the 
purpose would be. I don't want to comment on that, because 

llie Chairman. Well, we don't have the details ourselves, but I 
gather that this conference will be a convocation of men and 
women throughout this land who are interested in and involved in 
Indian education, convening to discuss problems and solutions. 

Mr. Wilson. Well, my thinking is that we already have some or- 
ganizations that are existing and dealing specifically with that like 
the National Indian Education Association and the other associa- 
tions like the National Congress of American Indians. Each one of 
them has a component on education. 

So, I am really not sure why we need another big convention. 

The Chairman. Well, I am just asking you, although, as a general 
rule, a White House conference gets higher visibility than others. 

Mr. Wilson. Yes, that is true. 

The Chairman. If you don't want visibility, that is your business. 

Mr. Wilson. Well, I think it has to be well thought out to see 
what we would have to be dealing with. 

Ms. Bahe. Mr. Chairman, I would like to comment on those two 
questions, if I may. 

The Chairman. Certainly, please do. 
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\ ' Ms. Bahe. The association of Navajo contract schools had dis- 
. cussed— I think I have seen two different versions or two different 
^ ^ proposals on establishing an Indian education board, and one that 
i we had supported was the proposed national Indian education 
:^ board. We had passed a resolution in support of that. 
V ,!^.®^® another one that was proposed, a national com- 

f mission, I think, on school review that we had seen, and we had 
discussed £hat at length. The board had opposed the national com- 
mission on Indian school board review. 

xT^ ^^^^ ^^^"^ listening to the board members who are elderly 
; Navajos and Navajos who have been board members for a number 
of years that they are really concerned from the national level the 
work and the effort that is done on Indian education, and they 
would like to see a group that we can identify with, a group that 
we can work with from the local level. So, the board had discussed 
. this, and we are in support of that type of an operation or program. 
On the White House conference on Indian education, I think 
there is a need for such a conference. You have stated this morning 
that you do have more Indian people here working with the com- 
mittee, staff people working with the committee, and I think we 
need to all get together and show the nation that Indian education 
IS important and that Indian education should be addressed 
through these appropriations and legislation. Because of that, I 
think, as you said, visibility is very important, and I agree with 
you. 

The Chairman. This committee will convene on October 14, to 
mark up this measure. Hopefully, we will come out with a measure 
that can be successfully passed in the Senate and passed on to the 
House. 

Therefore, if you have any additional ideas that you would like 
to present to us, please feel free to submit them. 

So, I thank you all very much for traveling long distances to be 
with us to share your wisdom and your expertise. Your thoughts 
are all very important to us. 

The committee will stand in recess. 

[Whereupon, at 2:40 p.m., the committee recessed.] 
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STATEMENT 



OP 



SENATOR DENNIS DeCCNCINI 




1987 Indian Education Amendments 



Thank you, Mr. Chairman for scheduling this hearing on S. 
1645, the Indian Education Amendments. I want to welcome all the 
witnesses who are here today to present their comments on this 
bill. S. 1645 proposes to reauthorize the Indian education 
programs administered by the Bureau of Indian Affairs and the 
Department of Education. These programs serve the approximate 
360f000 Native American students attending BIA# public or 
tribally contracted schools. 

Both the reservation and urban Indian communities rely on 
these vital programs to educate their children from kindergarten 
through high school. Parents and leaders of these communities 
place the highest priority on education. Education is critical 
to their efforts to achieve economic self-sufficiency. Like many 
other Americans, they want a better world for their children and 
look to a strong education system as the best way to achieve this 
end. They want quality education for their children and many 
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have committed themselves to the task of improving Indiam 
education as members of local school boards, parent committees 
and tribal councils* Many others have become teachers and school 
administrators and devoted themselves to serving in the 
reservation school systems. This considerable investment in 
education must not be overlooked. Instead, I believe that it is 
time for the federal government to meet the Indian tribes and its 
communities halfway and it can do f,o by strengthening its 
commitment to Indian education. 

The federal government, under the federal trust relationship, 
has a special duty to the Indian tribes to assure the 
availability of the beet educational opportunities possible. 
This duty must be fulfilled by our government in a manner 
consistent with the Indian self-determination policy. The bill 
before us today is designed to strengthen the federal-tribal 
partnership as it relates to Indian education. The bill seeks to 
improve the administration of Indian education programs by 
refining the existing law and proposing new options for Indian 
communities to use in their pursuit of excellence in education. 
I know these proposals have generated considerable interest in 
the Indian community. 




Much of the testimony today will focus on the ways in which 
the bill can be improved. The Committee will use the input 
received here to prepare a subsitute bill which we will consider 
for mark-up Friday of this week. Our plans are to have a bill 
reported by next week so it can be made a part of the larger 



elementary-secondary education bill to be considered by the* full 
Senate. 
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STATEMENT OF SENATOR JEFF BINGAMAM 

SENATE SELECT COKMITTEE ON INDIAN AFFAIRS 

REPORT OF FINDINGS; JOINT ECONOMIC COMMITTEE HEARING 

TRANSFER OF ADMINISTRATIVE CONTROL OF BUREAU OF INDIAN 
AFFAIRS SCHOOLS 
SEPTEMBER 29 i 1987 



Mr. Chairman, first let me take this opportunity to 
commend both Senator DeConcini and the Senate Select 
Committee on Indian Affairs for their excellent efforts to 
improve the state of Indian education. The depth with which 
the Committee has addressed — and continues to explore — 
the needs of both tribally-controlled and Bureau of Indian 
Affairs schools is to be applauded. 

Thank you for allowing me to come before you today to 
report the findings of the field hearing I chaired earlier 
this month in Santa Fe, New Mexico under the auspices of the 
Joint Econrrnic Committee. I am particularly grateful to you, 
Mr. Chairman, for attending the hearing and providing us with 
your valuable insight and comments. 

As you know, the hearing was held to hear the concerns 
of tribal officials, educators and community people regarding 
the Bureau of Indian Affair's proposal to transfer 
Bureau-operated schools to the control of tribes or state 
governrnepts, I»m happy to report that the hearing was well 
attended and very informative. I will briefly summarize the 
scope of the te*ttimony. I request that my full statement be 
included in the record. 

I believe the field hearing was especially beneficial 
because Indian education, like the educational system of all 
Americans, is at a critical juncture. We are faced with 
increased dropout ratGS, higher incidences of illiteracy, 
teacher shortages, severe budget cuts and more. We have 
reached a situation where American students as a whole — and 
Indian students in particular — score below those of 
students from other industrialized nations on standardized 



These trends warrant the careful examination of our 
educational system in and of themselves. But other problems 
associated with Indian education warrant particular 
examination given the trust relationship between the federal 



tests. 
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government and Indian tribes and the responsibility mandated 
by Congress for the Bureau of Indian Affairs to operate 
certain schools for the benefit of Indian children. 

It was out of respect for this responsibility — and the 
Bureau's proposal to transfer operation of its schools to 
tribes and state governments without consulting those 
directly effected by the transfer — that the field hearing 
was held. 

Those who testified at the hearing focused on three key 
concerns: 

(1) The need to respect the principles of Indian self 
determination anC the government-to-government policies that 
have guided our relationship with Indian tribes for many 
years. 

(2) The need to avoid attempts to solve the complex 
problems facing Indian education with simple and temporary 
solutions. 

(3) The fail':»re of the Bureau ^.o follow the mandate of 
Congress and address the dismal state of the educational 
systems under its control. 

First let me turn to the principles of Indian self 
determination. Make no mistake, the Indian tribal leaders 
and educators who spoke at the hearing are not opposed to the 
Bureau's policy of "Indian control of Indian affairs in all 
matters relating to education." They .-eslize and eloquently 
articulated the belief that tribal and local input and 
control is essential to the development of sound educational 
policies, curricula, and cultural development. They 
advocated and applauded the efforts by some tribes to assume 
responsibility for the destiny of their children through 
assumption of control of their children's schools. 

However, they point out that' the Bureau's transfer 
proposal actually negates Indian control and runs counter to 
self determination. This is so because the Bureau would 
transfer control of its schools without first consulting the 
tribes and without involving them in the transfer process. 
If the tribes should refuso to accept the transfer, the 
Bureau would contract to transfer school operation to the 
state or local government. As Herman Agoyo, the Chairman of 
the All Indian Pueblo Council which represents the 19^ueblos 
in the State of New Mexico, said, "Any decision regarding the 
transfer of educational responsibilities cannot be un:aaterai 
and without prior consultation and concurrence of the Indian 
tribes ... Such a unilateral decision would violate the 
"trust" and "fiduciary responsibilities that the BIA has to 
Indian tribes." 

Indeed, the language of Public Law 93-638, which fives 
the Bureau the authority to contract with tribes, requires it 
"to contract any portion of the BIA education program to the 
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Indian tribes it serves if the Tribes so req'nst,« not if the 
Bureau so requests. The tribal leaders expressed the belief 
that the language "if the Tribes oo request" means that they 
must be consulted before any transfers take place* 

Those who testified at the hearing also voiced the 
concern that the Bureau's proposal was but a poor and simple 
solution to a much more complex problem — that of the poor 
state of Indian education generally, 

A number of tiiaes we heard that the Bureau's focus, the 
States' focus and the tribes' focus should collectively be on 
t J QUALITY of education: That each Indian child should have 
an equal opportunity to succeed in his or her educational 
achievement, free from the constraints of administrative 
squabbles* « 

A number of suggestions were made: 

K The Bureau, rather than distancing itself from the 

problems facing Indian children, should join with Indian 
tribes, s'-ate and local governments, and local community 
and pa reii, organizations in a concerted effort to 
improve the various eristing educational programs. 
Improvements and progress can be made only through 
working together .cooperatively to analyze and discuss 
the education systems that serve the children. As Alan 
Morgan, Superintendent of Public Instruction for the 
State of New Mexico said, "Quality education for Indian 
children will be achieved only as a result of a vigorous 
and constructive educational relationship amongst the 
federal government, the state, tribal governments, and 
local school districts. We urge Congress to ensure that 
the federal government maintain an active and productive 
role in this relationship and that the commitments of 
the federal government to Indian students be addressed 
with renewed vigor and optimism." 



made 



Specifically, suggestions such as the following were 



1. Bureau school facilities and curricula should be 
examined, updated and improved: 

(a) Focus roust remain on existing programs. A 
comprehensive analysis of relevant financial and 
legal responsibilities should be made. 

(b) Critical needs such as special education, drug and 
substance abuse and health care should be addressed 
In depth; 

2. Successful school programs, whether federal, state or 
tribal must be identified and highlighted as exemplary 
programs for all to ©odel; c^cujpxdr/ 



3* A federal-state->tribal*-local network for education 
» improvement should be establishsid » maintained, and 

monitored* 

,» 

Finally I and most importantly, the Bureau*? current 
>^ . practices and procedures were challenged duriug the hearing 
. as they had been by this Congress earlier this summer. 

P:.: Specifically, the Bureau was asked why it had never sent 

to Congress the studies mandated under Public Law 95-^61, the 

k: Indian Education Amendments of 1978 and reaffirmed under the 
Supplemental Appropriations Act thi^t became law on July 1 
If 1987. In these laws, the Congress required the Bureau to 
X submit studies and surveys to establish and revise education 
standards for Bureau and contract schools. These laws also 
required that the Bureau submit an annual report to Congress 

\ on the "state of education** within the Bureau's education 

r programs. As of the day of the hearing, more than six years 
after Congress* first mandate, we still had not received the 
studies. 

The Bureau's spokesperson at the hearing, Mr. Ronal 
Eden, the Acting Deputy to the Assistant Secretary of Indian 
Affairs for the Department of Interior, assured us that the 
Bureau had finally gotten the message and that it would 
T submit drafts of the studies to the .appropriate Congressional 

committees within the next two months. 

I believe these studies and the hearing testimony 'will 
provide a good baseline from which we can develop 
constructive ways to make real and lasting reform in this 
critical area. This is an issue that will not be solved 
quickly. The sentiments expressed at the hearing — that a 
concerted effort mat be made by all those parties involved 
in the education of our children — must be cultivated if our 
educational system is to be improved. 



Thank you for providing this opportunity for these 
findings to be discussed. 
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STATEMEiT OF ROSS 0. SWIMMER. ASSISTANT SECRETARY FOR INDIAN AFFAIRS. 
DEPARTNQIT OF THE INTERIOR^ BEFORE THE SELECT COMMITTEE ON INDIANS. UNITED 
STATES Smit. ON S. l«45 AND TITLE VIII OF H.R. 5. IN THE SENATE. BOTH 
ENTITLED " THE IM)IANidHX:ATION AMENDMENTS OF 1987." 

' ieptefflb«r 29. 1987 

Good morning Mr. Chairman and members of the Committee. I am pleased to be 
hereto discuss S. 1645. and Title VIII of H.R. 5. the ''Indian Education 
Amendments of 1987.** 

We strongly oppose enactment of either S. 1645 or Title VIII of H.R. 5. 
Unless changes suggested In this testimony are made, the Department of the 
Interior would recommend that this legislation be vetoed by the President. 

S. 1645 and Title VIII of H.R. 5 substantially amend Title XI of tM 
Education Amendments of 197?, P.L. 95-561 (25 U.S.C. 2001 et seq.). Including 
amendments which legislatively recognize each BIA funded school and 
essentially strip the Executive Branch of all discretionary authority for the 
operation of these schools. The amendments freeze existing regulations, 
require a tribal consultation process that does not allow for appropriate 
administrative planning without outside Interference, prohibit the transfer 
of the management of BIA-operated schools to entitles other than those 
determined by the Tribes, provides a new grant mechanism for funding the now 
contracted schools, establish a formula for determining the amount of 
administrative cost to be provided for schools that are funded but not 
operated by the BIA. and micro-manage the program with provisions to expand 
certain uhooi programs, automatically triggering a post-differential pay 
authority for certain teachers, waiving dormitory standards, and requiring 
the Implementation of BIA responsibilities under tribal cooperative 
agreements regardless of BIA concurrence. 
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Because of the nimber and complexity of the issues Involved In these bills, I 
have attached to My preptred statement detailed comments on the Issues or 
problms to vhlch we recommend that the Committee give serious consideration. 
Ny testimony this morning will be on those areas that we believe create 
serious conflict with our ability to operate an education program for Indian 
students* 

We strongly object to sections 8101 and 8105 In H.R. 5 and sections 102 and 
105 In S. 1645. These amendments (1) provide statutory recognition and 
authorization for each BIA~funded school, (2) bar curtailment of a school 
without either express permission from Congress or a formal request from the 
tribal councils whose children are served by the school, and (3) freeze most 
of the BIA*s current education regulations by enacting them Into law by 
reference. We view these provisions as an unacceptable interference by the 
Congress in the administration of these education programs and we do not 
believe that such individual administrative decisions are appropriate for the 
legislative Branch to make. The freezing of current regulations would leave 
the BIA with no method of meeting the need for changes and Improvements in 
the administration of its education programs. Further, this provision 
violates the distinction between law and regulations to implement laws by in 
effect requiring that little or nothing could be done administratively and 
that administrative actions be accomplished by the enactment of laws. 

Part B of title VIII of H.R. 5 and Title U of S. 1645, headed 
"Self-Determi nation Grants", provide for an alternative system for tribes to 
assume the operation of BIA>funded schools. The intent is apparently to 
achieve less BIA interference in the operation of what are now called 
"contract schools". We agree with this goal but with modifications to the 
bill language to meet some concerns about the appropriate role of the BIA and 
the performance criteria to be used. In fact, we would l^ke to see such a 
change for all BIA-contracted programs. We recomiiend that Congress consider 



124 



3 

a najor ovtHiiul of the P.t. 93-638 contracting system and not Just limit a 
new pr^postLte tht tducatlon program. 

Undfir th1»':llttf grant provision In S. 1645 and H.R. 5, a school would apply 
for an Initial grant and be required to meet certain standards and 
eligibility criteria. Once a grant Is provided, a school would be required 
to subnlt annual reports but wou|d not reapply annually. The grant would be 
extended automatically subject to availability of appropriations and 
satisfactory performance as defined In the bills as follows: 

1. One of the following: a) accreditation (or candidacy status) by an 
accrediting agency as determined by the Secretary of Education; or b) 
accreditation by a tribal Division of Education; or c) compliance with the 
8IA standards as determined by an outside evaluator; or d) positive 
evaluation once every 3 years for performance compliance with standards that 
applied under a P.L. 93-638 contract prior to the enactment of this act (the 
evaluator to be agreed upon by the school and 8IA, but. In the absence of an 
agreement, the tribal authority decides on an evaluator or does the 
evaluation); and 

2. Submission of four reports that include a) an annual financial statement 
reporting revenue and expenditures as defined by the grantee's cost 
accounting system; b) a biannual financial audit In accordance with the 
Single Audit Act; c) an annual submission to the Secretary of the number of 
students served and a brief descvMptlon of the program offered under the 
grant; and d) a program evaluation (based on the appropriate standards) to be 
done by an outside evaluator. 

Under this proposal the role of t'he Secretary Is simply to receive and 
approve applications and to receive (but not act on) the required reports. 
The Secretary has authority to Issue regulations relating to the discharge of 
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dutlts «s$l9n€d to th« Secretary under this Title but lfl ill othar matters 
tht Secrtttry ii*y not issue regulations. However, the Hills state that the 
Ftdtral 'mponslblllty to provide the program does not change and the 
Secretary 1$ required to accept a retrocession within 120 daya of a tribe's 
request. In other words, tflbes give all the direction «)ut the Secretary 
continues to be accdun'table. 

The amount provided to a school under the grant would Include their 
calculat.^d amount under the Indian Student Equalization Formula, the 
operation and maintenance amount, funds provided under other laws {Chapter I, 
etc.), and administrative costs as determined by the formula under this Act. 

While we applaud the concepts of streamlining the administrative system and 
attempting to limit the Federal role In day-to-day operations of the schools, 
we do not believe that these grant provisions as written are workable. If 
the major role of the 3IA Is to only accept applications and reports from the 
Tribes and then funnel money to them, the Secretary cannot be expected to 
be accountable for the results. In effect, the grant recipients and the 
tribes involved'Would be carrying out the Federal responsibility without any 
substantive responsibility on the Executive Branch. This approach Is 
unacceptable since congressional oversight alone cannot be an adequate 
substitute for Executive Branch responsibility and authority to assure there 
is accountability both for Federal funds and for the quality of service being 
provided. 

We believe a better idea Is to examine the current contracting procedures and 
develop a different mechanism that wcgld allow more flexibllily and less red 
tape. This grant proposal is a flawed step In that direction. There must be 
a credible evaluation procedure and the reports must not only be submitted to 
BIA personnel but should be reviewed, and if a determination is made that 
changes are needed these personnel must have the authority to require the 
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ching«'$. He would not object to outside evaluators if s list of acceptable 
•valuator* could b, developed by the grantees and the BIA. Further, we -ould 
.ISO requir. that standardized achievement tests be required at the beginning 
•nd end of each school year and that the results b. included in the prograw 
'•port. W. like the idea pf, the.BIA plying more .af an oversight role-with 
our. primary concern focusing on the results of The service offered rather 
than on the day-to-day operations and how . ach penny was spent. However we 
cannot agree to the very limited role outlined in these bills. We r>ust 
.ddress the ultimate question of responsibility - does it bel.ng to the 
tribes or to the BIA? 

section 107 of S. 1645 ,nd section 8107 of Title VIII of H.R. 5 provide for 
the amount of administrative cost to be provided for BIA funded schools 
operated by , tribal organization. S. 1645 provides for either the actual 
amount needed or an amount determined under a formula prescribed by 
regulation. The administrative cost allowance under S. 1645 is defined as: 

;r^\'i,jruSdVVuUc?l'Sn'?cJ"o?''thVr' (o«*r than a Bureau school) is 

H.R. 5 provides for a very complicated formula based on the assumption that 
the amount of indirect costs that some schools have been receiving are 
appropriate amounts, that those schools have been using those amounts 
appropriately and that the formula developed provide, an equitable 
distribution to all schools. This formula consolidates into one grant all 
contracts received by a tribal organization and determines an indirect cost 
rate based on all sovernment contracts. This approach does not recognize 
the difficulty of obtaining accurate interagency information. We are not 
convinced that this formula was cveloped with accurate data when considering 
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all contracts. Further, we do not believe that we should be responsible for 
provldln^^flthtr the rate or the dollars necessary to administer other 
Federal coatracts. Our. calculations also Indicate that this formula would 
generate a substantial Increase In administrative funds for these schools and 
would require, based solely on their BIA education funding, an additional $7 
to $10 minion If Implemented. This Increase would not be based on any 
objective showing that the additional funds are In fact needed. 



I In short, we do not believe that this formula Is the answer. The problem of 

determining and financing appropriate funding for contract school Indirect 
costs cannot. In our view, be separated from the larger Issue of Indirect 
cost funding for a11 self-determination contracts. Creating two separate 
^ systems, one for schools and one for other contracted programs, will only 

. confuse matters and Increase administrative burdens on both the Bureau and 

tribes. We are anxious to work constructively with the Congress to resolve 
this broader issue. 

Mr, Chairman, approximately a year ago I suggested a plan of action that I 
uolleved would move us In the direction of a high quality education program 
for the lit of Indian children now educated through the BIA. That suggestion 
was to involve tribes In the operation of schools on their reservations and 
hold them accountable for the results. In lieu of tribes accepting such 

^ responsibility I suggested that local public school districts could provide 

for these Indian children as they already do for 82t (7X are in private 

] schools) of Indlao children and which by law they hav3 an obligation to 

provide. This suggestion was premised on the Federal Government providing 

I , fu11 funding to the tribes or public school districts assuming such 
responsibility. 

This proposal was not offered as a solution to all the problems of poor 
education on the reservation. I believe, however, that it pointed us In the 
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right direction. We need on the reservations educational systems that can be 
held iccouRt«blt, not fragmented, autonomous systems In which children can 
often be lost or "fill through the cracks." The proposed legislation in S. 
1645 and Title VIII of H^R. 5 puts Indian tribes In control of the education, 
but no effective system of accountability has been offered. No public school 
system In the United States attempts to locate all accountability for the 
schools at the community level. Whatever the Intent of the proposed 
legislation, the effect is to remove virtually any effective accountability. 
What we do— BIA'and Congress al Ike-Is, of course. Justified In terms of what 
Is good for Indian people, but we should not hide from the facts of what Is 
being proposed. The proposed legislation sets up the BIA and the Indian 
educational systems for ever deeper failures. More Importantly, It sets up 
Indian people and their tribal governments for failure. 

The real issue of providing quality education for Indian children, for whom 
the Bureau has responsibility, is often confused by concerns for sovereignty, 
tribal corporate ris^ts, funding issues* employment and local control. There 
are some BIA schools that are doing an outstanding Job of educating our young 
people-as evidenced by all objective criteria. In many instances, the 
record of the public schools for Indian students Is very good, also. We know 
the educational conditions which lead to success. We need to stop responding 
to the sporadic and confused criticism of those who, on the one hand, see 
nothing but failure or who, on the other, resist any change, and to get on 
with the task of creating the conditions which will lead to educational 
success for Indian students. 

I believe that Indian people want an accountable system of education for 
their children. I believe there are tribes that can improve the educational 
opportunities of their children by assuming more administrative 
responslbilltie!: for tneir schools. Even though some tribes may initially 
resist assuming the responsibility of managing their educational programs, I 




M cofivlnctd that thii Is the result of historical conditions which can be 
overcoit and that this first response Is not their final word. I also 
btH«v«— I know— that If this assu«pt1on of new responsibility Is to be 
efftctlvt. It will have to be a well-thought-out process Involving the 
cooperation of the BIA and the local schools systems/ To divest the Bureau 
of established oversl^t responsibilities Is an Invitation to disaster— with 
.our Indian children being the victims. 

I also believe that some schools should be contracts. to the local government 
that now provides education for 82% of the Indian children. I believe that 
where It Is possible cooperative agreements between tribes and state public 
systems would concentrate our efforts at Improving one system. Whatever Is 
done should be done to Improve the education of our Indian children and not 
In pursuit of side Issues. 



This concludes my prepared statement. I would be pleased to answer any 
questions the Committee may have. 
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INDIAN EDUCATION AMENDMENTS OF 1987 

These comments reflect the Department of the Interior's position 

a). Title I of S. 1645 and Part A of Titlp vTir nf h r <; ^r-a 
g.>neral provisions covering se v e^ l i s s Je s Th e r e f Sre our 

Part B ot Title VIII of H.R. 5 provide an alternative grant 
Our comments- will be a more general discussion of this 



Process, 
process. 



Section 102 of S. -1645 and section 8101 of H R 5 f "Rprnoni Mnn- 
of Federal Schools") amend the provision in 25 U S C 2^001 g) 
which now requlre-the BIA to have and follow reguiail ons for 
school closure, consolidation or s ubstantia rurtSimon? rll 

school or dormitory-without either ex press per m' s si o n from 
Congress, or a formal request from the tribal council or counciu 
Whose Children are served by the school or dorm1?o?y. """C"* 

The amendment is an unacceptable interference by'the Congress In 

lead t'"o the ?o„M„°.fod'''""*'°'' f'Srams and can be expeae" o 
lead to the continued uneconomic operation of some facint'es 

beTioA'd^^J""^ '-"S^^ neeSeS a wh S 

entllv su.h 7„*5 '1h """i erred for operation by a local 

entity. Such individual administrative d ec i s i o n s a rp nnt 
nSJe^; lt'%Jrf!^? .legislative branch tV ma ke ! ' \7 ^hVul d" b 
noted that thi failure to close or curtail the operation of 

cho^VVhich'Jr' 'nVJdVn V'V 0 1 her B I A f u n ded 

iSdIan Children ° educational services to 

i^H's'"'c^?°nnl?^^"•^ ? (^^nsf ers- ) also amends the provision m 
?n t'hp no include -transfer to any other authority 

B?A mu,l ?^°LjfU'"'lf'"' '5 f."""*"- "t'^e consideration the 
JJ^i '"Jj" affected tnbes and school boards and (2) 
report to Congress. The current provision bars any "irreversible 
act on" in furtherance of such actions until the eUd of the firs? 
full academic year after the report is sent to Congress We have 
no objection to these amendments. i-ongress. we nave 

Section 103 of S. 1645 and section 8103 of H R 5 ("Emeraencv 
?ho'fVcV''°""'<2" *'"''e P'-ovisioiis ?o "s O.S.C. 200 (g) 
The first provides an exception to the foregoing restrictions 
when temporary closure, consolidation, or substantial curtailment 
Li;f21! emergency facility conditions. An outside 

««oHiA'"'f?"'\'P '"spection and determine if an 
drtermi„lH\'"* V''^'' "» I'^'-e'Jiate hazard is 

Drovi7i«„ ul J^'^J^k""',^ BIA under this 

S^propriate believe that an outside inspector would be 
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The second new provision would require the Assistant Secretary 
for Indian Affairs to develop regulations regarding the 
establishment of new schools, the Initial funding of proposed 
contract schools, and the expansion of programs In BIA funded 
schools. However, the regulation^ may not provide that a 
decision may be based primarily on the geographic proximity of 
public schools but they shall provide that equal weight must be 
given to (I) geograplilc and demographic factors, (2) the success 
of BIA and other school programs or potential programs, and (3) 
the input of all parties. 

Altfit>ugh we do not object to the Intent of this second new 
provision, He believe both provisions should be redrafted for 
clarity. The Instruction to give "equal weight" to subjective 
nonmeasur abl e factors sets up the BIA for charges of 
noncompliance that It would find difficult to refute. We note 
that .the provisions are not consistent with a similar provision 
discussed below. 

The thifd new provision authorizes the BIA funded schools at the 
Pueblo of Z-la (New Mexico) and the Tama Settlement (Iowa) to be 
expanded to kindergarten through grade 8 at the request of their 
local school boards. These types of decisions are best left to 
the Executive Branch. 

Section 104 of S. 1645 and section 8104 of H.R. 5 ("Boarding 
Standards") would amend the provisions In 25 U.S.C. 2002 to allow 
the dormitory standards required by that section to be *';iv«<l 
under the same procedure as for the waiver of academic standards 
under 25 U.S.C. 2001(d). A Bureau funded school could not be 
closed, transferred to another authority, consolidated, or have 
Its 'program substantially curtailed for failure to meet the 
dormitory standards. By February I, 1988 the Assistant Secretary 
for Indian Affairs Is required tb submit a report to Congress 
detailing the costs of Implementing the standards. It should be 
noted that under 25 U.S.C. 2002(c) the Secretary of the Inte'-lor 
Is required to submit such reports annually (since 1981) to 
Congress at the same time that the BIA's budget requests are sent 
to'Con^ress. 

Ue object to this provision because (1) 1t locks Indian children 
irtto dormitory situations that are unsafe or unhealthy and (2) it 
assumes that the only remedy for failure to meet the dormitory 
standards required by the law Is the expenditure of money for 
dormitory expansion without regard to the poss 1 bi 1 i ty of more 
cost effective solutions such as the education of the students in 
other underutilized BIA funded boarding schools of in day schools 
near their homes. 

Section 105 of S. 1645 and section 8105 of H.R. 5 ("ResuV^lons") 
would replace an unnecessary provision in 25 U.S.C. 2003 ^'jij" « 
new provision that is intended to freeze most of the BIA's 
current education regulations by prohibiting changes except by 
Act of Congress (S. 1645) or enacting them into law by reference 



(H.R.5). The provisions in title 25 of the Code of Federal 
Regulations that would be frozen are: 

Part 31 Federal schools for Indians 

Part 32 Indian education policies 

Part 33 Transfer of Indian education functions 

Part 36 Academic and dormitory standards 

Part 39 The Indian school equalization program 

Part 42 Student rights 

Part 43 Maintenance and control of student records 

The BIA education regulations that would not be frozen by either 
Education) (Education Personnel) and 45 (Special 

S. 1645 also freezes and amends Part 40 to delete the authority 
to provide loans and language limiting higher education grants to 
Indians of one-fourth or nore Indian ancestry. 

^*^Vk*\^^u^ °/ ^• ^^^^ section 8105 of H.R. 5 would also 
prohlDit the implementation of any new guideline, policy, 
procedure or Executive action of general effect with respect to 
matters addressed by these regulations. 

We strongly object to these sections as an attempt by the 
J?""* absolute control of the administration of the 
s education programs away from the Executive Branch. The 
provision would leave the BIA with no method of meeting the need 
for changes and improvements in the administration of its 
education programs. It violates the distinction between law and 
regulations to implement laws by in effect requiring that little 
or nothing can be done administratively and that everything must 
be done by the enactment of laws. Although S. 1645 provides the 
Secretary with the authority to waive any of these regulations 
for the benefit of an Indian", thiy provision would be 
meaningless if regulations Had the force of law. It is also in 
gross disregard for establishing a quality education program for 
-students and gives the appearance of caring more about the 
student"^ existing schools and prog'-ams while disregarding 

Section 106 of S. 1645 and section 8106 of H.R. 5 ("Formula 
Provisions") would amend the provision in 25 U.S.C. 2008(a) to 
make relatively minor changes in the fund allocation formula 
developed under that subsection. The formula is in 25 CFR Part 
39 which section 8105 mentioned above would enact into law. 

We object to those sections because they deal with matters more 
appropriately dealt with by administrative changes to the 
regulations involved. 



Section 107 of S. 1645 ("Administrative Cost") requires the 
Secretary to provide each contracted school with an 
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administrative cost allowance determined to be the actual need or 
an amount determined under a formula prescribed by regulation* 

Supposedly, the actual need of administrative costs have been 
determined through the current negotiated Indirect cost rate 
system. We do not believe these rates reflect actual need and we 
do not usually receive enough funds from Congress to fund 100% of 
the rates negotiated. While we prefer the language in the Senate 
bin over the formula established In the House bill, wc do not 
feel the problem of determining and financing appropriate funding 
for contract school Indirect costs can or should be separated 
from the larger Issue of Indirect cost funding for all 
self-determination contracts. We believe the Issue should be 
addressed In this larger context rather as part of this 
legl si atlon. 

Section 8107 of H.R. 5 ("Administrative Costs") would amend the 
provision In 25 U.S.C. 2008(c) to provide a statutory method of 
determining the administrative or Indirect cost of a contractor 
in connection with BIA contracts for the operation of schools. 

We strongly object to this formula because It Is too complicated 
and contains serious problems that must be resolved. The formula 
considers all sources of funding at a school, or for a tribe If 
the tribe Is the contractor. In calculating the amount of 
administrative costs. Generating adequate data to develop a 
foVmuJa on this basis Is extremely difficult. From our analysis 
we do not believe that adequate data was used In developing this 
formula. Further, If this premise is used a large tribe could 
decide to contract all BIA program on Its reservation and 
effectively receive an astronomical administrative cost rate 
probably resulting In substantial decreases for other schools. 
We estimate that this formula would substantially Increase the 
current administrative cost rates and would require an additional 
$7 to $10 million for education programs alone. 

Section 107(b) In S. 1645 and section 8108 In H.R. 5 provide 
definitions of administrative cost allowance. We believe the 
definition in the Senate bill Is the better definition because 
the language Is more precise and does not Include items 
appropriately chargeable as direct cost of the operation of a 
school or dormitory for which funds are otherwise provided by the 
formula In 25 CFR Part 39. 

Section US of S. 1645 and section 8109 of H.R. 5 ("Local 
Procurement") would amend the provision In 25 U.S.C. 2009(?l(4) 
to delete the authority for the issuance of guidelines by the 
Assistant secretary for Indian Affa-Irs for the use o1 the 
liberalized procurement authority authorized In that provision 
and adds certain requirements for the use of that authority. 

Ue do not object to the addition of the specified requirements 
for the use of the procurement authority, since they are 
consistent with current BIA policy, but we strongly object to the 
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removal of the authority for the Assistant Secretary to Issue 
guidelines, Khich would curtail his ability to discouraae 
wasteful and inefficient procurement. 

Section 109 of S. 1645 and section 8110 of H.R. 5 ("Coordinated 
Programs ) would add a new subsection (e) to 'he provision in 25 
U.S. C. 2009 which would require the 8IA (subject to the amount 
available under the funding formula in 25 CFR Part 39) to 
implement anv relevant provisions of a cooperative agreement 
between a BIA ■ unded contract school and a local public school, 
T.*:e BIA ne.d not be a party to the agreement nor does it have a 
role in its development or approval. 

Constitutional issues are raised whenever parties not appointed 
by the President direct the use of Federal funds under Federal 
law. This provision raises just such an issue. 

Section 110 of S, 164 5 and section 8111 of H.R. 5 
( Consultation") would add a subsection (b) to the provision in 
25 U.S. C. 2010 to require consultation with tribes as to actions 
under the act. It also provides for the first time a statutory 
definition of the term "consultation" with tribes. 

The consultation process proposed would make the performance of 
our duties virtually impossible by imposing a tribai consultation 
process that does not allow for appropriate administrative 
pi anni ng. 

Section III of S, 1645 and section 8112 of H.R. 5 ("Indian 
Preference**) would amend the provision in 25 U.S.C. 2011(f) to 
extend the authorized waiver by a tribal organization of th« 
Indian employment preference laws to th<- initial hiring of an 
Individual. 

We do not object to this provision but we believe this 
flexibility should exist for the BIA as well. "Like the tribes, 
we support the concept of Indian preference but we believG that 
in those instances where competent qualified Indians are not 
available we should be able to employ competent qualified 
non. Indians, 

Section 112 of S, 1645 and section 8113. of H.R. 5 ' Personnel") 
would add a new section U43 to the Education Amendni^ ts of 1978 
relating to the pay of BIA education personnel. Subsections (a) 
through (d) require a study to be conducter' y the Assistant 
Secretary for Indian Affairs and a report to <.v*ugress by March 1, 
1988 on BIA funded school personnel costs, including the salaries 
paid education personnel in BIA funded schools and salaries paid 
for comparable positions in "proximate local education agencies 
of States in which CbIA] funded schools are found" and "State 
average salaries," The study is to be paid for "from funds 
appropriated for administration" 
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He do not object to the study requirement except to note that BIA 
school personnel are already compensated at the same rate as 
other Federal employees In comparable positions. Also, any 
cowptrlson of salaries should Include consideration of 
differences In work hours, fringe benefits, or other factors 
which nay be relevant Incl Jing the distribution of personnel 
compensation between teaching a. J administrative staff, and the 
proportion of total school i^sources dedicated to personnel 
compensat 1 on« 

The new section 1143(e) that would be added requires the 
Secretary to grant the local Bureau school supervisor the 
post-differential pay authority in 25 U.S.C. 2011(3). A 5X 
disparity in compensation rates at a school shall automatically 
trigger the authority. 

Title n of S. 1645 and Part B of title VI 11 of H.R. 5 are 
titled "SELF-DETERMINATION GRANTS" ^nd are almost identical. The 
intent is apparently to achieve less BIA Interference in the 
operation of what are now called "contract schools". He agree 
with this goal and, in fact, we would like to see a change for 
all BIA contracted programs. Congress should consider a major 
overhaul of the P.L. 93-638 contracting system and not Just limit 
a new proposal to the education program. 

Under these new grant provisions a school would apply for an 
initial grant and be required to meet certain standards and 
eligibility criteria. Once a grant is provided, a school would 
be required to submit annual reports but would not reapply 
annually. The grant would be extended automatically subject to 
availability of appropriations and satisfactory performance as 
defined in the bills. We agree with this concept but not these 
provisions. We note that there is no specific mention that this 
grant system is an alternative to the current contracting system 
and that funds available under this system are in lieu of funds 
available under the existing system. 

Satisfactory perforffldnce i5 defineJ in the bills as folloys: 

1. One of the following: accreditation (or candidacy status) 
by an accrediting agency as determined by the Secretary of 
Education, or by a Tribal Division of Education, b) in compliance 
with the BIA standards as determined by an outside evaluator, or 
c) received a positive evaluation once every three years for 
performance compliance under a P.L. 93-638 contract prior to the 
enactment of this act (the evaluator to be agreed upon by the 
school & BIA, but if in the absence of an .greeirent, the tribal 
authority decides on an evaluator or does the evaluation); and 

2. The submission of four reports *-'-cit include a) an annual 
financial statement reporting revenue and expenditures as defined 
by the grantees cost accounting system; b) a biannual financial 
audit in accordance with the Single Audit Act; c) an annual 
submission to the Secretary of the number of students served and 
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a brief description of the program offered under the grant; and 
d) a program evaluation (based on the appropriate standards) to 
be done by an outside evaluator. 

Ue agree with most of the criteria for determining satisfactory 
performance but we must insist that a school either be accredited 
by an accrediting agency or meet BIA standards. If outside 
5^,, evaluators are used we must be assured they are qualified to do 

J" an evaluation and would have no conflict of interest in the 

results of the evaluation. Therefore, we would recommend that a 
list of acceptable evaluators be developed between the BIA and 
J tribal contractors that could provide this service. As an 

1 alternative perhaps evaluation teams should be developed to 

l\ include an outside evaluator (professional educator) an 

; appropriate BIA employee and a person from another school system. 

He would also point out that the Secretary of Education does not 
1' now approve accrediting agencies for elementary and secondary 

schools, and do not believe this is an appropriate role for that 
Department. 

We believe that the program evaluation should also include test 
scores for each grade and that the reports first be submitted to 
the tribal governing body for review and certification before 
being submitted to the BIA. 

The amount provided to a school under the grant would include 
their calculated amount under the Indian Student Equalization 
Formula, the operation and maintenance amount, funds provided 
under other l&ws (Chapter I, etc.) and administrative costs as 
determined by the formula under the Act. 

We have no objection to consolidating into one grant all 
appropriate amounts but we have major objections to the 
provisions of both bills regarding administrative costs and the 
degree of Federal oversight permitted. (See our previous 
discussion of section 107 of S. 1645 and section 8107 of H.R. 5.) 

Under this proposal the role of the Director of Indian Education 
Programs is simply to receive and approve applications and to 
receive the required reports. The Secretary has authority to 
issue regulations relating to the discharge of duties assigned to 
the Secretary under this title but in all other matters the 
Secretary may not issue regulations. The major role anticipated 
^ for the BIA is to accept applications and reports from the trioes 

and then funnel money to them. 

Such a limited scope of oversight is wholly inconsistent with the 
clear Federal responsibility to assure there is accountability 
both for Federal funds and for the quality of service being 
provided. We must have more involvement in the evaluation 
procedures and the reports must not only be submitted to BIA 
personnel but should be reviewed, and if a determination is made 
that changes are needed these personnel must have the authority 
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to require the changes. We like the idea of the BIA playing more 
of an oversight role with our primary concern focusing on the 
results of the service offered rather than how each penny was 
spent. However, we cannot agree to the very lJ"'Vt«^/°'^ 
outlined in these bills when the ultimate respc ns i b 1 1 ) ty t or 
accountability rests with the 8IA and the total cost continues to 
be borne by the Federal taxpayer. 

The bills provide for a procedure to determine if ne*'^^*"^ 
applications are feasible and should be funded. A long 'i"..?: 
criteria are to be given equal weight in making such 
-determinations. Ue do not think it Poss i bl e to g . ve so ma ny 
factors equal weight. New applications should be revje^^e^ 
consistently but as written these sections are confusing and 
unworkable. 

Title IV (Navajo Community College) of S. 1645 amends the Navajo 
Community College Act by expanding the list * P P':^ *J J 
expenditures for the College to be included in determining the 
amount necessary for the operation ana maintenance ot trie 
College. 

We cannot support this list of appropriate expenditures because 
some of the items, such as -supplemental need account- and 
internal capital outlay funds" are vague while o^.V^M^^r a\ ^ ^ 
not appropriate. The amendment to "ct i on 5( b ) ( 2 ) ( A ) i s 
inappropriate because it apparently P"»-Po:^V ^ \*'"«"Vnrtnh?r 
that was eliminated by the section 1351(b) of the Act of October 
3, 1980 (94 Stat. 1501). 

The Office of Management and Budget has advised that thers is no 
objection to the submission of this attachment to che ^o^"'^^^^ 
and that enactment of S. 1645 or Title VUI of H.R. 5 would not 
be in accord with the program of the President. 
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TESTIMONY 
' of the 

NAVAJO AREA SCHOOL BOARD ASSOCIATION 
to the 

Seoete Select Coaalttee on lodlao Affairs 
September 29, 1987 

00 

' S.1645 

I wish to thank the Seoate Select Coaqlttee on Indian Affaire 
for providing public heeriogs on this inportent piece of proposed 
legislation. It is with lav aakinc the way it is with nany other 
things Haste can and does «ake va^te* 

We have been through a rather grueling ^rperience with this 
bill, being very critical of .any of its provisions and being 
severely criticised for being critical of it. 

We have viewed it as aost important for the Navajo Tribe to 
take a strong and very well-considered position on this legislation 
which we frankly did not believe to be well thought out and 
balanced* 

We believe that this hss now occurred and the Navajo Tribal 
position is one we support. The BIA education aysteo operates 
over one third of its total schools including nore than one half 
of its Bureau operated schools in Navajo Nation. We hope that a 
new bill can be developed which will be more positive in ita tone 
and constructive in its policy direction. The tribes, the Bureau, 
the school boarda, and the Congress are in this thing together. 
It is our Job to make this system work. 

We believe that the federal responsibility for education involves 
a responsibility tor ensuring quality education. 
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Ve belieTe that tribea cao become full partners in thia endeavor 
but that tribal authority aust go hand in hand vith tribal respon- 
aibility* Th9 BIA education eystea must develop a high degree of 
credibility and that cao cone only froa deaonstr ating resulte and 
acboola being held accountablet Ve believed the accountability 
factora in H.R. 5 to be veak and unvorkable. The Navajo poaition 
would strengthen accountability, at leaat in those locations 
where tribes have agreed to take a nore substantial role in 
accountability functione. Ve do not wiah to see federal trust 
responsibility for education abrogated in the naae of self-deteraina*- 
tion anymore than we want it abrogated the nane of state 
responsibility • 

Ve want to enphasize two points which are inc'luded in the 
tribal testimony but not included in H.S. 5 or S.1645. The first 
of theee is the provision saking BIA school riograas eligible for 
entitlenent funding under Title IV Part A. All other publicly 
funded schools, including contract p^hools, are entitled to this 
funding and we strongly urge Ir elusion of a new provision In 
S1645 to do this. 

Secondly, we wish to draw your attention to the section 
which would put wago grade school enployees under the P«L« 95-561 
contract educator systen and provide for a nore reasonable method 
of establii/ning their pay schedule. 

Vc strongly request that you carefully consider the positive 
changes in the Tribe's position and very carefully consider the 
long tera effects of the entire legislation. 

Thank you. 
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I« Introduction 

The Na'tfional Indian Adult Education Association. is a 
voluntary^ informal organization dedicated to promoting literacy 
and high school completion for Indian Adults, Membership. is 
comprised of teachers* administrators > students > volunteers and 
interested tribal officials in Indian Adult Education programs 
across ths country* 

In crder to talk about the needs of Indian Adults as they may 
be addressed under the Indian Educatijn Act, it is reasonable to 
set out briefly the history and current status, 

IX* Background and Data 

There are approximately 60>000 Indian adults in the U,3, with 
less than a high school diploma, A cummulative drop out rate of 
60+^ of Indian students in elementary and secondary schools 
insures a continuing need for adult programming on reservations 
and in cities. 

Pour major factors contribute to the large number of Indian 
adults who are formally uneducated/undereducated: 

1) Lack of schools - Particularly for older Indian adults, 
there were not schools available in some geographic 
areas (l,e. Hopi has a high school for the first time 
this year. Mississippi Choctaw received a high school 
in 1967, and had boarding school arrrangeraents for many 
elementary children until a few years ago,) 

2) Economic hardships - Kale adult students frequently 
report having dropped out of school to help support 
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their families 
3) Teenage Pregnancies 

Frustration with and alienation from existing school 
systems based on the differing cognitive processing 

•> 

*^ pattertid of Indian students which lead to frustration 
end 'failure In school. 

Existing programs are of three types: 

1) Title IV Part C Projects run by Indian tribes and 
organizations ( 27 programs - 67% tribal, 25% urban) 

2) Trlbally contracted B.I. A. programs 

3) Directly operated B.I. A. programs 

There is little Information about B.I. A. related programs. 
Repeated inquiries to the Bureau have not resulted In Information 
on 

1) HoK many projects exist 

2) How many dollars are provided. 

The line item for sjch services In B.I. A. Is combined with other 
program areas, and It appears to be difficult. If not Impossible, 
to determine the status of literacy/high school completion 
programs. 

The difficulty Is compounded by 

1) The lack of an Identifiable person at the Bureau In 
charge of Adult Education, and 

2) No published regulations on what constitutes Adult 
Education In the Bureau 

We know. Informally, that some tribes have both B.I. A. and 
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Title IV C grants; a few have BIA only, and many have neither. A 
few urban centers have Title IV and others nothing. In 
addition to the f orementloned problems In analyzing B.I .A. 
efforts, we also know, again Informally, that Bureau funds are 
used for a variety of tangential activities and programs which are 
not adult literacy /high school completion; like, alcohol 
education, arts and crafts Instruction and recreation. 

While It Is difficult to ascertain how many dollars are 
programmed from the Bureau for Adult Literacy and h^gh school 
completion, it appears the actual amounts which are pertalnent are 
negligible . 

The Title IV, Part 0 section of the Indian Education Act 
serves about 5% of the adult students In need of Instructional 
services at the present time, with an appropriation of $3,000,000 
divided among (27). grantees. 

The Title IG, Part G Adult Education Program has dropped from 
a high of $5,930,000 In 1979 to the present $3,000,000 level — a 
50% reduction. 

In addition to the limitations Imposed by the appropriation 
level (which Is the major Impediment to reaching and serving 
Indian adu^lts, the following are significant barriers: 

1) Cfycllc funding - during the ptxnt five yetira the 
Department of Education has provided single year 
competitive grants. The Intense competition and short 
funding cycle has resulted in a round -robin of money 
which drops students who have sc&rted a program in one 
geographic location, and gives to another program which 
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will also drop students as the money passes on* This Is 
particularly critical for the literacy studenl who can 
not complete instruction in 12 months. 

2) Lack of Technical Assistance- neither the Department of 
Education nor existing resource centers can provide 
technical assistance pertainent to Adult Education* The 
constantly changing geographic distribution of grantees 
does not make it feasible to provide Ta on regional 
basis as is done with parts A and B. Dissemination of 
sucessful models, staff training, curriculum development 
and other important needs of programs are neglected, 

3) Administrative decisions n have truncated successful 
models by cutting off staff development, disallowing 
critical support services and refusing to fund serviccis 
which are standardly provided I'or children and 
adolescent programs. 

Ill Data on Program Impact 

You have a right to know, cfn behalf of your constituents, 
what results your money, and theirs, is accruing. 

One National Study of Indian Adult Education has been done. 
It was a highly credible study for which many of us sacrificed 
program dollars. This study in which many of your dollars were 
invested was completed eight years ago. To our knowledge, the 
study has still not been released by the Department of Education. 
The results have not been disseminated, nor the data used by the 
Department to better administer the Part C Program. 

The erratic funding patterns mentioned previously preclude 
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mo8t programs following long term gains of students In terras of 
Income, receipt of public assistance and continuance of education. 
However, two studies, one of an urban program and one reservation 
prograra which cover, repectively, a five and eleven year period 
will give you a clear picture of the impact your dollars have had 
in Indian communities* 

Impact of Adult Educatinn on Urban and Res ervation Communities 
A, Urban Community 

Qrantee: Boston Indian Council, Inc* 

Boston is a typical urban center which has a high migration 
rate to and from reservations in Maine and the Maritime areas and 
from other tribes throughout the U.S. 

Indian people come to the city because they know someone 
there — a cousin, an uncle, an acquaintance, who says there are 
Jobs available for which Indians will qualify. 

New arrivals find there are more Jobs available than on the 
r-sservatiort , but the pay they receive won't cover the basic 
necessities of rent, food and utilities which are so much higher 
than on the reservation. These new arrivals see adult education 
as a way up and out of low paying Jobs. 

Does it work? The f.ollowing study of QED graduates who went 
through the Title IV Part C program ovor a five year period gave 
the aviswers* 

Upon entry into the program, student incomes were low or 
nonexistent. 
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student Incomes upon Entry 
(Five year period) 



No income: 23% Less than $3,000: 18% $3, 000-$7, 000: lUX 
$7,000-$9,000: 22% $9, 000-$12, 000: 18% $12,000+: 0% 



No one made over $12,000 a year, and ^1% made less than 3>000 
a year ! 

Upon follow-up afcer going through the Adult Education 
program, incomes changed dramatically. 



Incomes After Graduation from Adult Education 

No income: 0% Less than $3,000: 13% $3,000-$7, 000: 5% 
$7,000-$9,000: 0% $9, 000-$12,000: 8% $12,000+: 19% 



Whereas, no one made over $12,000 upon entry into the 
program, 19% made over $12,000 after completion. Further, while 
23% had no income upon entry, all graduates had income at the time 
of the followup study. Students gained an average of $5,000 in 
income on post completion. 



Equally as Impressive, 55% of the adults entering the program 
received public assistance, but only 5% those same students still 
received public assistance after completing the programs . This 
represents a ninety per cent reduction in receipt of public 
assistance. 

While the study did not correlate further training and 
education with public assistance, it seems safe to assume that 
some of the five percent still receiving assistance were 
continuing in further training or higher ed. since many 
respondents indicated they were continuing some form of educaton* 

Do OED graduates go on to higher education? Again, the 
answer is overwhelminly "yes." Sixty-one percent of the graduates 
completed further training, and nine percent had earned between 
60-120 hours of college credit. 

These rates are far higher than are found for regular high 
school graduates. 
B , Reservation Communities 

Grantee: Mississippi Choctaw 

Wha^ about on isolated reservations, where there are not many 
Jobs? Does Adult education make a significant difference in 
communities where there has been little emphasis on e<fiUcation, and 
all adults are native language speakers? Yes. 

In 1975 when the Adult Education Program under Title IV Part 
C and B.I. A. monies was sun, there were only 290 high school 
graduates in the whole history of the tribe. 

In 1986 when the Choctaw demographic study was done, the 
Aduit education program had graduated M37 Choctaw Adults with 
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QED«8, This figure la 5BJt of all the Mississippi Choctaws who 
have ever coropleted high school I There are more GED high school 
completions than regular high school graduates. Higher Education 
gains are also dramatically Impacted by the QED program — 85 of 
those QED graduates have earned college degrees. 

Income gains were also positively associated with adult 
completion. Adults with out a GED or diploma earned an average 
Income of $2,693, buv QED grads averaged $5,133. Eraplo-^ment Is 
35*5/( higher than for nongraduates . 

Vfhlle ..he Income gains are not as high for reservation as 
they are In the city. It must be remembered that the reservation 
participants are Isolated In an economically depressed area with 
low wages, but a much lower cost of living. The reservation gains 
are comparable or even gve'xteT than urban gains when cost of 
living Is considered at each of the two sites. 

Tl*ere are many qualitative gains made by pctlclpants whlcn 
can not be measured by Income gains or Jobs. 

In the Boston Program, only 1% of the graduates felt the same 
way about themselves after graduation as thej did before. 
Ninety-nine percent had a better self concept which they defined 
in these ways: 

• Respect and admlra.tlon from others 

» Pride of extended family for the graduate 

* Satisfaction on completing a goil 

•.Surprise and pleacure in verifying intellectual abilities 
are the major changes often reported by graduates. 
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X These changes affect spouses, extended families and children 

t*^ who have viewed the Importance of education In an active 

demonstration by their parents. 
I These two programs are not Isolated examples of the powerful 

i' ImDact of Part C on Indian Adults* lives. 

* The Cherokee Nation of Oklahoma had 105 OED graduates last 

year. Within a four year period, they have graduated 347 

1 students. These are students from small rural communities like 

Rocky Mountain, Oaks, and Belfonte; communities reached by gravel 

' roads; communities where adults are setting active examples for 

their children. 

When the Pueblo of Zunl, the largest of all the Pueblos In 
New Mexico, had funding from Title IV C, the Adult Education 
program produced more high school graduates In a year than did the 
local high school. 

We could go on. We hope you will go on. Olve our adults 
classes to attend. Your predecessors did not always provide them 
with schools when they were children. They deserve an opportunity 
to learn to read and to write. They deserve to have the prlde and 
self-e6teem of employed workers supporting their families. 
- Despite many llniltat^lons. Adult Education has proven to be 

the most cost effective of programs. Adults complete Instruction 
3 to 5 times as rapidly as children at a fraction of the cost. 
Further, Incomes are raised by an average of $5,00o following 
completion of e program with as much as 80% reduction In receipt 
of public assistance* The amount of reduction In public 
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assistance alone more than pays for the costs of programs. 

Until such time as a formula can be arrived at which will 
provide servldes to the majority of adults who need them (see 
attached example of formula), we urge your consideration of the 
following: 

1) An appropriation of $9,000,000 with a celling of 
$250,000 for any Individual grant In the services 
c&tagory . 

2) Authorization of a study by a ooicpetent, experienced 
Indian tribe or organization prior to reauthorization In 
1993 of the Act which would Identify: 

1) success models, 

2) extent of need 

3) program Impact 

4) research and Curricula needs. 

5) existing mechanisms and needs for new mechanisms 
for delivery of services supportive to Instruction. 

6) barriers to effective programming. 

3) Priority for a contract or grant to provide Adult 
Education Technical Assistance on a national basis 

4) Elimination of requirements in Sec. ^22 of the EPD 
program which are predjudlolal to Adult Education and 
Early Childhood Education* 

5.) Elimination of factors In the Fellowship Program which 
are prejudicial to older student applicants. 



153 



HO* of NiUrlals Average Ihstruotlonal Salary Adm^jiistration StuSent l^jisportatlon Factors 
Students Cost Coat Supervision 

Served • Coat 



Curri cuius Dsv 
Counsellng/R&c 
Offioe Support 



Average Prograia 
Coats lo5t fiquip* 
Prlige 4 Indirect 





ABE 




ABE/TP 


ABE/CT 


QED/TP 


GED/CT 


TPP 




+1 


*2 


•f3 


*^ 




TPP 






QED 




lttl5 


1265 


35,000 


45,000 


17 500 


22,500 


14,000 






4,000 


8,600 


10,000 


12,000 


9,600 


0 600 


70, 015 


53,465 


(7 


2722 


1898 


52,500 


67,500 


26,250 


33,750 


14,500 


-o~ 




4,100 


8,900 


10,500 


1^ ()00 


1"? 200 


10,200 


97,622 


65 2Q8 


100 


3630 


2530 


70,000 


45,000 


35,000 


45,000 


26,500 


15,500 


300 


4, 400 


9,200 


11,000 


14,500 


13,800 


10,800 


108j|130 


90,530 


125 


^537 


3162 


87,500 


112,500 


133,750 


56,260 


26,500 


15,500 


450 


4,600 


9,500 


11,500 


15,500 


17*400 


11,400 


154,937 


173,567 


150 


54^5 


3795 


105,000 


135,000 


52,500 


67,500 


26,50u 


15,500 


600 


4,800 


9.800 


12,00c 


16,500 


18,000 


12,000 


176,745 


115,345 


^75 


6352 




122,500 


157,500 


61,250 


78,750 


26, 500 


15,500 


750 


5,000 


10, 100 


12,500 


17,500 


21,600 


12,600 




1*8, 127 


200 


7260 


5060 


140,000 


180,000 


70,000 


90,000 


26i500 


15,500 


900 


5,200 


10,400 


13,500 


18,500 


33,600 


16,200 


229,060 


146,860 


225 


B167 


5692 


157,500 


202,500 


78,750 


101,250 


26,500 


15,500 


1,050 


5,400 


10,700 


14,000 


19,500 


34,200 


16,800 


250,867 


158.392 


250 


9075 


6325 


175,000 


225,000 


87,500 


112,500 


26,500 


15,500 


1,200 


5,600 


11»000 


14,500 


20,500 


37,800 


17,400 


274,175 


m,«25^ 


275 


99»3 


695« 


192,500 


247,500 


96,250 


123,750 


28,900 


15,500 


1,350 


5,800 


11,300 


14,000 


21,500 


38,400 


18,000 


296,733 


185,358 


300 


10«90 


7590 


210,000 


270,000 


105,000 


135,000 


28,900 


15,500 


1,500 


6,000 


11,600 


15,500 


22,500 


42,000 


21,600 


323,640 


200,340 



FACTORS 



ABB - Adult Basic Education (grade level 0-6} 

QSD - Oeneral fducation Dovelopnent <hl^ school equivalency) 

TP - Teachlj^ R&raprofessicnals Approach 

CT - Certificated Teachers Approach 



-t-1 - Urban/Indian Population Density/Mass Transit 
-f2 - Urban/Scattered Indian Population/Ma^s IHnslt 
*3 - Urban/Scattered/No Mass Transit 
+2 ■ Staall Town/Rural/High Concentration 
+4 ■ Rural/Sparce 
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Nr. Cbtlrvan, atabcrt of tht Stnatt Stlect CoMlttee on Indian Afftlrt, I 
thank you for the opportunity to appear today. I aa here in behalf of the 
National Adviaory Council on Indian Education (RACIE). Aa you are aware, the 
National AdYiaory Council on Indian Education ia reaponaible for adviaing the 
U.S. Congraaa and tha Adainiat ration with regard to Federal education prograaa 
banafiting Indian childran and adulta. Today ve are taatifying on S.-1645, 
tha Indian Education Act AMndaenta. 

Tha Council appreciataa tha time your coaaittae haa devoted to the 
raauthorisation of the Indian Education Act of 1972. Thia council aupports 
your efforta. Tour conai deration of KACIE recowendationa for the continued 
and iaproYed auccaaa of thia iaportant act ia alao appreciated. 

IRDIAM mFEIEItCg. D.8. PIPAKTMKHT OF IDPCATIOIt 

MACIE greatly appraciatea and thanka you for the conaideration and 
incluaion of our recoaaendation to proaote Indian preference within the U.S. 
Departaent of Education aa found in Senate bill, S.-1645, Title I, Sec. IIA. 
Thia proviaion atataat 

'*Thi Indian preference proviaiona of aection 12 of the Indian 
Reorganisation Act (25 D.S.C. 472) ahall, on and after the effective date 
of thia aection, be conaidered to be applicable in the caae of any office 
or poaition within tha Office of Indian Education, Departaent of 
Education, involved in the adaini^ tret ion of the Indian Education Act of 
1972." 

HACIE haa recoaaendad in alaoat every annual report to the D.S. Congreaa 
and the Adainiatration that Indian preference be eatabliahed for the Office of 
Indian Education Prograaa (lEP), D.S. Departaent of Education. The lEP office 
ahould be ataffed by qualified Indian aducatora who have been aelected to work 
for the Education Departaent baaed on their axpertiae, knowledge, and 
capabilitiaa gained froa working with and for their unique, Indian 
population. HACIE wrmld alao like to racoMend that the D.S. Departaent of 
Education fulfill ita earlier expraaaed intent of identifying qualified Indian 
applicanta by opening all lEP vacanciea to a national level of applicanta. 

Over the peat few yaara^ the Council haa received nuaeroua written and 
oral teatiaoniea on aany varioua Indian education iaauea. But by far, one of 
tha aoat conaiatant iaauea ia for Indian preference to be iapleaented within 
the D.S. Departaent of Education. Included here ia a quote froa teatiaony 
received at tha HACIE officet 

'*Prograaf that are eatabliahed for Indian people are beat operated when 
Indiau people theaaelvaa have control to iapleacnt auch prograaa t only 
through thia concept will Indian aelf-deteraination becoae a reality." 

In our adviaing role, HACIE would like to expreaa once again our aupport 
to incraeae the nuaber and proaote the retention of qualified Indian peraonnel 
for the peraanant ataff of the Office of Indian Education Progra&a, D.S. 
Depertaent of Education, with the aaaurance that civil aervice levela are 
coaparable to thoae in aiailar prograaa within the D.S. Departaent of 
Education. 
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PmiMBATIOIt or ILIGIBILITT 

Tbt otUr Mjor laiiua that MACIB would llk« to addraaa la that of 
allflblllty for aanrlcaa, which wa have baan working together with your 
coaattaa to achlswa a aatlaftctory "dataralnatlon of allglblllt>" for 
aanrlcaa prowldad tindar tha Indian Education Act of 1972 (Tit la IV), We thank 
you again for your co«attaa*a dlllgant work on thla laaua. 

XACIf faala that atrangthanlng Indian •llglblllty raqulraatnta for 
participation In tha U.S. DapartMnt of Bdocatlon'a programa la critical to 
tha ftt!idliig procaaa of Tltla IV prograsa . The Indian Education Act waa 
aatabllahad to aanre Fadaral and atata racognlied trlbaa and to cnaure on- and 
off-raaenratlon Indiana tha right to education. Adheranca to regulatlona that 
require alther Fadaral or atata tribal recognition would tend to prevent 
providing aanrlcea to Inallglblaa that would therefore dacraaae the aaount of 
■oney available to all atudanta. 

The duly racognlsar" " > have the prerogative for detarslnlng 
eligibility. But furth^ ^e, Indian trlbea ahould be dealgnated aa the 
official bodlea raaponalble for detamlnlng who la eligible for Title IV 
aervlcaa. The parent cwltteea and local educational agenclea ahould rely on 
thla kind of official detemlnatlon. The U.S. Departaent of Education ahould 
acknowledge these declalona. 

MACIB appraclatea your coMiltree'a effort to preaerve the Tltla IV program 
In the Mannar originally Intended by tha U.S. Congreaa by reaching a aultable 
balance between tribal Intereata and the needb of aany Indian children who are 
not alwaya enrolled aembera of a tribe. 



OFFICB or IHPIAB BDUCATIOB PIOCBAMS AS AW IHBEPBHBBHT ACEBCY 

MACIB aeeka the re-aatabllahsent of the Office of Indian Education 
Program aa an Independent agency within tha U.S. Department of Education. 
Such an action would elevate the poaitlon of Director of Indian Education 
Prograsa office to that of an Aaalatant Secretary reporting directly to the 
Secretary of Education. HACIB bellevea thla action la vital to atrengthenlng 
Indian Education In the Department. 

Programa funded through the Indian Education Act serve a unique population 
of Indian atudenta that Includea not only elementary and aecondary atndcnta, 
but adult education programs, Indian controlled achoola, and undergraduate and 
graduate atudant fellowa. In order for IBP to be affective, Indian people 
need the direct line of communication to tha Secretary to anaure that thler 
needa are expreaaad. The Office of Elementary and Secondary Education 
currently ovaraeaa four aubdlvlalona atate and local education, 
compenaatory education, migrant education, and Indian education. We feel that 
It la time to give Indian education equal acceaa by placing the hrad 
admlnlatrator of IBP on the aame level, for example, aa the principal 
adminiatrator of the Office of Bilingual Education. 

MACIE faela that lEP waa originally intended by Congreas to be an 
Independent agency. It waa placed under OESE administration by former 
Secretaty of Education Shirley Hufatadler. We have raconended the 
re-eatabliahment of lEP as an independent agency aince the aeparate entity of 
the U.S. 'Jepartment of Education waa aatabliahed in 1979. 
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rim4liis for all parts of Title IV progrou of the U.S. Dtpertaent of 
Uttcatlon for fiwl y—t 196$, •zccpt for protrM tdmlni^ttratlon, have been 
r tmd^d «t tb« MM level <• foond In fiscal year 1987. Frograa adalnlttratlon 
.COMUts of IBP and RACIB. For fiscal year 1988. both IB? and MACIB have 
•lightly incraaaad bttdgata to account for centrally controlled costs. These 
eeatrally controlled costs incltsde rent, telephone tssagc, and sail tsssgc thst 
«• are nov required to pay out of our yearly budget. In crdar to ensure that 
«11 Title tV prograas operate as they ware originally intSTidcd to by Congress, 
■ACIB recoanends that Title IV be appropriated sufficient funds to coKpensstc 
for inflationary factors in the U.S. econo^r* vhich includes adainistrativc 
Costs of salary increases and other contingent expenses. 

KACIB is fully aware of why the Indian Education Act was i»plcaentcd and 
how it has been put into practice in the United States. The basic objective 
was to iaprove the educational offerings for Indian students by correcting the 
inadequacies found in the Bureau of Indian Affairs schools and the public 
school systeas. In its brief cxiatcncc, this Act has had an iaportant role in 
Indian education. HACIB rccomnds that this Act be rcauthoriscd. 

Mr. Chainsan, XACIE would like to subait this supporting written tcstiaony 
at this tiae. With that, I will close and will respond to any questions the 
Coaaittee aay have. 
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Good morning Mr. Chairman, my name Is John ForkenbrocK 
and I am here today to present testimony on behalf of the 
Association of Community Tribal Schools (ACTS). I am actually a 
stand-m for Mr. Roger Bordeaux, who serves as the Executive 
Director for the association Roger would be here himself this 
morning to deliver the testimony, but he Is currently a graduate 
student at the University of South Dakota and ills class schedule 
makes its Impossible for him to be here. 

The Association of Community/Tribal Schools Is an association 
which represents the contract school conrununity. It was in his 
capacity as Executive Director of this Association that Mr. Bordeaux 
spent a considerable amount of time this past winter and spring in 
Washington and elsewhere around the country talking about the 
approach to tribal cpritract elementary-secondary school ' funding 
which is addressed in" S. 1645. 

Please know Mr. Chairman, that ACTS supports S 1645 and 
believes it represents a major initiative in improving the quality of 
education in tribal .contract schools by helping insure a timely 
receipt of funds and by reducing as much as possible, the 
bureaucracy which' quite frankly deters what otherwise could be a 
workable administrative system. 

We , particularly support Mr Chairman, Title 11 of the bill — 
Self -Determination Grants, pits . provision makes clear and under- 
lines the Importance of locaKcontrol of Indian elementary and sec- 
ondary education while at the sametlme emphasizing the import- 
ance and recognition of the role of tribal government in any 
education delivery system present in Indian country 

The approach embodied in Sections 207 and 208 of Title II 
insuring accountabillt/ and which consolidates the grant making 
process into two payments is highly supported by ACTS and quite 
frankly, is the cornerstone by which this legislative approach is 
held together. Absent these sections, the bill would be almost 
meaningless in attempting to improve the present system. 

We would however Mr. Chairman, recommend one very 
Important inclusion to S 1645 which will help Insure that contract 
tribal- schools will have the financial wherewlthall to actually run 
their schools as they should be run This inclusion would be the 
addition of an administrative cost formula which would determine 
the actual administrative cost amount for each contract school, 
using a set of objective criteria which would determine the amount 
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of administrative cost support a contract school would receive. 

ACTS has proposed a formula to the Committee staff which v^e 
feel will generate an administrative cost amount which insure? 
contract tribal schools sufficient funds by which to operate. We 
also recommend to the Committee that the new formula be phased 
in over a 3-year period and that the Bureau of Indian Affairs be 
charged with the task of coming up with a permanent formula 
using criteria to be established by an Accounting firm using the 
definition of administrative cost as defined In the legislation. 

We support fully the approacli taXen by other panel members 
from the National Indian "School Board Association and those 
representing the schools on the Naveijo Eteservatlon. .Wc do stray 
off course some from what the Bureau-operated schools support in 
way of the administrative formula. Allow me to elaborate. 

It is our hope that the Committee will consider the approach 
used in H.ft. 5, which has already passed the other body, that folds 
the administrative cost payment as determined, under the formula, 
into the Indian School Equalization Program formula (ISEP) for 
distribution to the contract schools. We ask that this l?e done so as 
to insure three (3) very Important ingredients which we feel are 
necessary to maintain the stability of a contract school. The most 
inriportant of which is that we receive an administrative cost 
amount which we can count on and secondly, one which Is received 
in a timely fashion, i.e. as a part of the ISEP formula. The third 
ingredient concerns the issue of over-recovery/under -recovery. 

Allow me to explain. Currently, a contract school may be 
entitled to an indirect cost amount as determined by the Interior 
Department's Office of Inspector General. But, because of a shortfall 
in appropriations we may only get a percentage of that amount. 
Part of this problem Is caused because the Appropriation 
Committees of the Congress are never really told by the Bureau of 
Indian Affairs what the administrative cost need is for tribal 
contract schools Schools are led to believe that they will receive a 
set amount, but after all Is said and done the amount Is less than 
what Is expected. 

Secondly, the amount of administrative cost a tribal contract 
school Is to receive may vary by area It appears from past exper- 
ience that the BIA area offices look at the contract/Indirect cost 
fund as a slush fund of sort or at least they consider it to be 
flexible. For example In 1982 or 1983, we experienced a 13^ cut in 
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the Aberdene area and this wasn't told to the schools m the 
Aberdene area until August (two months before the end of the 
fiscal year in which they were to receive the funds and after the 
school year had already ended). This was done to fund a new 
contract which was agreed to In July, a full month before the 
■schools In the Aberdene area were told of the 13^ cut. So you can 
see Mr. Chairman, contract tribal schools have no asurances on 
how much administrative cost money they will receive nor when 
they will receive It. 

A third problem with the present system Is the Issue of over- 
recovery/under recovery which Is an audit problem associated wlch 
the way the Bureau administers indirect cost. Presently an 
Indirect cost rate ^s established by the Inspector Generals office as I 
already alluded to above. The money however. Is distributed by 
the Bureau of Indian Affairs. The I.G 's office also is charged with 
conducting the audits to determine If the expenditure of those 
funds has been done properly. The I.G.'s office goes Into an audit 
with a number which is basically an entitlement as developed 
under the rate. The problem rests with the fact that the actual 
amount received by the school because of those reasons described 
earlier, will not conform to the entitlement established by the I.G. 
When the audit is conducted the I.G. questions the contractor as to 
where the additional money went. The school will of course claim 
they never received it. It now becomes a problem of recovering 
those dollars — at least from the J.G 's point of view Both the I.G. 
and the Bureau recognize this as an administrative problem, but 
nothing to date has been done to address the problem until of 
course this legislation was proposed. 

By developing a new administrative cost formula outside the 
I.G. and by integrating those dollars into ISEP, contract tribal 
schools will finally break the chains of the past. They will for the 
first time know tl e amount they are to receive and in addition 
those dollars will not nor can not be considered slush funds to be 
used by the Bureau for other contracts not already funded during 
the fiscal year in which the contract support dollars are being 
allocated. 

Mr . Chalrnnan, as I alluded to above we are concerned about 
the fears expressed by some that in folding the administrative cost 
dollars into the ISEP formula it will take or at least has the 
potential of taking, dollars ^w^y from students. After all ISEP is a 
formula by which program dollars are allocated to Bureau-funded 
schools based on a weighted student unit approach. Please Know 
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wc share that feeling and do not support denying ISEP monies from 
where they are most needed, I.e. education program 

To address this concern let me tell the Committee that we 
have calculated what the cost would be tor the formula to be 
implemented and we feel the dollars will be there to fund the 
approach we are suggesting. In addition, to further protect 
program dollars we recommend that the formula be phased In 
over a 3 year period and we propose also, that a holdharmless 
clause be made a part of the legislation insuring that the dollars 
generated per weighted student unit under ISEP do not fall below 
the dollars per weighted student unit In FY 1987— $2,230.00 per 
WSU. 

To put this into prospective. Currently (FY 1987), ISHP receives 
an appropriation of $162,000,000 The number of weighted student 
units in FY 1987 as presented by the Bureau of Indian Affairs 
totalled 68.500. The Bureau does not propose any significant 
Increase in WSU's for FY 1988. In fact over the past 5 years the 
number of WSU's has actually decreased. Add to this the fact that 
presently the amount of contract support from all sources coming 
to contract tribal schools totals approximately $11,000,000. The 
amount of contract support needed to fund the formula 
approximates $14.9 million Thus, currently there exists a $3.9 
million shortfall. 

If we consider that we propose to phase In the new formula 
over a 3 year period, the amount needed In addition to the 
$11,000,000 already funding indirect cost support would be an 
additional $1.3 million per year. Thus the total indirect for FY 89 
would be $12.3 million, for FY '90 it would be $13.6 million and for 
FY '91 it would be $14.9. If we presume a ISEP funding growth rate 
at 2.7% (which is what It has averaged over the past 5 years), ISEP 
would grow (not inclusive of the formula for indirect cost) to 
$166,682,000 in FY '89, $171,182,000 in FY '90. and $175,803,000 in FY 
•91. If, when you add to the WSU's assuming they remain 
somewhat constant at 68,500, the amount of WSU's generated 
under the new administrative cost formula which would total out 
to 73.950 in FY '89. 74.600 in FY '90, and 75,320 in FY '91, the 
dollars generated per WSU (inclusive of the formula) would be as 
follows: FY '89 - $2,405 (first year of phase in) 

FY '90 «- $2,474 (second year of phase in) 
FY '91 - $2,519 (full implementation) 

The increase to ISEP Including the annual 2.7 % increase for 
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program dollars and the amount needed to fully fund the formula 
between the base year of FY 1987 and FY 1991, the year the 
formula would be fully funded, totals IS.7%. Of that \5.7% Increase, 
14,9% would go to ISEP program dollars and .082 would go to fund 
the administration. 



Even tetklng a worst cas« scenario. If ISEP funding remained at 
the proposed FY '88 level of 162,000,000 and if the 11,000,000 
currently received by the contract schools In administrative cost 
remained constant and the formula was phased in as so stated In 
the legislation the weighted student until allocation would be: 

FY * 89 - $2,343 
FY * 90 - $2,323 
FY * 91 - $2^14 

In addition, with the holdharmless provision contained in the 
formual as we proposed It to be, ISEP program funding would be 
guaranteed to be no less than the FY '87 level of $2^30 per WSU. 

Mr Chairman, we do not support taking money away from 
program to compensate the need for administration dollars. We 
feel that the formula developed is a responsible one and the Bureau 
is given time to develop a formula even more reflective of the 
actual need. By using those scenarios described above we feel that 
the dollars for ISEP historically have been there to adequately fund 
the programs our children need, while at the same time with the 
inclusion of the administrative cost dollars currently generated and 
the additional dollars needed through FY 1991, that enough money 
will be contained in ISEP to fund both programs at levels which are 
above those currently received. I hope Mr. Chairman that you will 
give serious consideration to the formuia we are proposing and the 
language which will allocate those administrative funds through 
the ISEP formula Please know it will help Insure our stability and 
ultimate survival. 



Before closing Mr Chairman let me comment on two 
additional points which are not a part of S. 1645, but which are 
supported by the ACTS Board of Directors. One would be the 
creation of a National Indian Board of Education This Board which 
would contain 24 members from throughout the Indian community 
would serve as the policy making arm of the Department of the 
Interior to provide foi the administration of the Department's 
education delivery system The Board would hire its staff and 
appoint a director who would be comparable to the present Director 
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of the Office of Indian Education Programs within the Bureau of 
Indian Affairs. This would truly be a structure which answers to 
the needs of local Indian education problems. it would be 
accountable to the Congress and would submit its appropriations 
request through the Department of Interior/Bureau of Indian 
Affairs. 

I realize this may be somewhat premature, however as you 
recall last winter, Assistant Secretary Swimmer advocated taking 
the Bureau of Indian Affairs out of education delivery This 
structure would do Just that, but It would do It In a manner 
consistent with tribal sovereignty and local control. Your 
Committee has been given a copy of this proposal and we would be 
happy to respond to any questions they may have concerning It. 
There needs to be more work done on the concept, but we think It 
Is very workable and utllmately we see It has the alternative to 
the present system. 

The second point I wo^ald like quickly to address Mr. Chairman, 
and likewise a legislative draft has been developed and Is In the 
hands of Committee staff. Is a proposal calling for the creation of a 
White House Conference on Indian education. There should be no 
doubt In the minds of any who work In the field of Indian 
education that the time Is right for such a conference. Questions 
concerning what Is the federal government's responsibility toward 
Indian education need to be answered. What Is the responsibility 
or the role of the federal government In Insuring that Indian 
children receive a basic education within public schools? Certainly 
public schools receive a vast amount of federal resources because of 
the presence of Indian students. Impact Aid and Title IV together 
bring Into pubic schools approximately 300 million dollars, more 
than Is received by all of the Bureau programs. Ye* what should 
be the fcleral government's policy to Insure that Indian children 
are receiving a quality education'' 

A White House Conference v-.iich would bring In experts from 
throughout the field of Indian education to answer the many 
questions which need to be addressed to insure that IncMn 
education Is alive and well In the I990's. 

Mr Chairman, I appreciate the Invitation to testify today and 
ACTS stands ready to assist the Committee In anyway possible to 
Insure that a legislative proposal passes this Congress which will 
Improve upon the present BIA education delivery system 
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Tttstiaony of Doan C. Jackson 
President, Mavajo Cowminity Colle9e 
Tsail«f Ariiona 
On Senate Bill 1645 

Mr. Chairman and members of the Committee I am D^a. C. Jackson, 
President of Navajo Community College at Tsaile, Arizona. It is 
my great pleasure to offer my comments on Senate Bill 1645 r which 
addresses a great educational need of the Navajos and other tribes 
through the establishment of American Indian Gifted and Talented 
Centers at Navajo Community College and Sinte Gleska College. 

TITLE III, Section 303 

Navajo Community College supports funding of American Indian 
Gifted and Talented Centers to identify talented and gifted students 
and establishing quality programs that will address the specific 
andt special needs of the Indian vouths. This younger generation 
constitutes over 50% or 100,000 of the total Navajo population 
of 200,000. Tpday, as in traditional times, these young people 
reprjBsent the greatest natural resources to our people. Many of 
our talented and gifted Navajo youths are the potential leaders 
of our Navajo {Ration and include future scientists, doctors, 
artisans, and other professionals who will be the spirit and essence 
of our future Indian society. 

Navajo Community College is chartered by the Navajo Tribe 
an'^ was built in the heart of the Navajo Nation. It is a central 
location for the undertaking of many activities related to the 
operation of an American Indian Gifted and Talented Center. It 
has the physical plant and resources necessary to house a great 
number of American Indian participants. In addition, Navajo 
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Community College is equipped with a technological system that 
may provide public television on a reservation-wide basis and can 
facilitate a program format designed to meet the special ne^ds 
of^ American Indian gifted and talented elementary and secondary 
yoOth. At the present time, broadcasting is done on a local basis 
'^y the Navajo Community College Television Network which is now 
in its third year of operation. A pending affiliation with the 
Public Broadcasting Services would provide access to public 
television programs in three states and nationally which will greatly 
enhance the College's television operation to meet any proposed 
program. Navajo Community College could easily coordinate the 
program dissemination of locally developed programs and national 
public television programs to school districts across the Navajo 
Reservation upon identification of these special needs students. 

On the prejent staff of Navajo Community College are Navajo 
medicinemen, as well ds cultural and language specialists, who 
serve as college instructors and researchers who could provide 
valuable assistance to any creative culturally-based programs. 
These individuals would assist a wide variety of demonstration 
projects that would fuUill the needs to serve our gifted and 
talented elementary and secondary students. Educational programs 
and activities that are built upon the foundation of a strong 
cultural self-image for Indian students havo been proven successful 
in molding Indian youths to respect and honor their heritage while 
competing in the job market of a modern technological society. 
Navajo Community College could very well develop American Indian 
gifteu and talented students on a year-round basis through our 
Honors Program for College Bound Juniors and through articulation 
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arrangements with local school cllstrlcts. Additionally, Navajo 
Comnunity College has given support for projects to improve the 
Instructor skills of teachers and teacher aides. 

Navajo Community College operates under a one-college 
multi-campus format, 'rhis system allows the College to cover the 
entire Navajo Nation. Because of this, we take the position that 
Navajo Community College is the higher education institution of 
the Navajos. Through this system we have administrative units 
established at all of the seven (7) branch and community campuses. 
This system allows us to bring education to the Navajos. It allows 
us to have access to potential students as participants in the 
Gifted and Talented Programs. In addition, research oriented faculty 
on our campuses have the capability to serve individual students 
and their family. These field sites across the Navajo Nation can 
facilitate the assessment and identification of the special needs 
of gifted and talented students. The main Navajo Community College 
campus and its dorm facility would provide a congenial atmosphere 
in which a summer academic and cultural experiential program could 
evolve as a strong supportive and dynamic force responsibly 
contributing to the overall emotional and psychosocial needs of 
our young pec^le who will become our leaders. 

In conclusion, Navajo Community College has played a major 
role in Indian higher education in the last twenty (20) years. In 
this period of time, existing tribal collegop have provided services 
and have created programs specifically for the Indian students 
who are academically deficient. Senate Bill 1645 adds a new 
educational dimension to the current efforts of Navajo Community 
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College and other Indian colleges.. It will definitely enhance 
the tribal endeavors by producing tribal leaders at an accelerated 
pace. Because of these reasons, we fully support Senate Bill 1645 
and urge its passage so that we can go forward in addressing the 
urgent educational needs of all Indian people. 
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Testimony of the 
Cheyenne River Sioux Tribe 
to 

the Senate Select Cownittee on Indian Affairs 
on 

Keauthorization of Title IV of the Education Amendments 
September 29. 1987 

The Cheyenne River Sioux Triije appreciates this 
opportunity to submit testimony to the Ccrroittee on the 
reauthorization of Title IV - Indian Education. Our concern is 
over a particular provision of Title IV which limits the head 
count for Title IV-A funding to students receiving a free 
public education from their local educational agency. Because 
of a unique educational set-up on our Reservation, this 
provision works an unfair hardship on our students. We, 
therefore, are requesting that the applicable sections of 
Title IV specifically 24lbb(a)(l) be modified to eliminate the 
hardship. The total cost to the Federal government for doing 
so will be minimal. 

Until 1979 # the BIA operated a boarding school on the 
reservation. In that year a flood destroyed the BIA classroom 
buildings. Rather than reconstructing a separate BIA school at 
the old and isolated site the BIA and the Tribe and the Eagle 
Butte School District entered into an exciting and unique 
experiment. The new BIA buildings were constructed near those 
of the School District and the two educational institutions 
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were fully integrated into a single cooperative school. The 
school boards of the two institutions entered into a 
Cooperative School Agreement (copy attached as Exhibit A) and 



formed a joint school board. The faculty at the school is 
composed of both 6IA &nd LEA teachers. But rather than LEA 
teachers teaching LEA students, and 6IA teachers teaching 
BIA-funded students, it was decided c.iat the students and 
faculty should be fully intermingled. Every class has both BIA 
and LEA students and is taught by either a BIA or LEA teacher. 
All other activities are similarly intermingled. The schools 
develop an annual joint buc\get and jointly fund many activities. 



is time to apply for Title IV-A funding. Under the present law 
only the students whose education is paid for by the LEA count 
towards Title IV-A funding. Hut it is impossible to segregate 
the services paid for with the Title IV-A funding just to 
LEA-funded students, because the students are completely 
integrated. As a result, the school has to stretch the 
Title IV-A funding to serve more than twice as many students as 
it is funded for. The BIA's funding does not include funds to 
operate Title IV-A type programs. Since all studer.cs share in 
the services, the effect of the present law is to cause the 
school to receive inadequate funding to properly serve its full 
student body. For example, when the change was made 
restricting funding only to LEA students, the cooperative 
school was forced to drop a special and effective program of 



The problem for this admirable system occurs when it 
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working with parents to reduce the school ' s very high 
absenteeism and drop-out rates. 

For this reason, the Tribe requests that Title IV be 
amended to correct the problem. We are suggesting two 
alternative ways this can be done. The first option id the 
roost liroited and roost tailored to our situation. It would 
amend section 24:bb(a)(l) to require that the Secretary count 
BIA->funded students along with L£A students when they attend a 
cooperative school in which the faculty and the classes are 
fully intermingled. The fine icial impact of such an amendment 
should not exceed $100,000 a year. 

The second option is to change Title IV-A to make all 
BIA students eligible to be counted for Title IV-A purposes, 
whether they attend BIA schools, cooperative schools such as 
ours/ or any other form of school. The present situation is 
both unfair and harmful to the principles of Indian 
self-determination. Under existing law/ contract schools are 
eligible for Title IV-A funding even though they are fully 
funded by the BIA. Yet, BIA schools or cooperative schools are 
not eligible. This provides a financial incentive for tribes 
or tribal organizations to contract for their schools under the 
Self-Determination Act. Yet/ one of the basic principles of 
that Act is that the Federal government should be neutral; it 
should provide neither an incentive nor disincentive to 
contracting. Yet, Title IV-A violates that principle. For 
this reason, we are requesting, as an alternative to our 
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tailored anendment, that Title IV-A be amended to make all 
BIA-funded students eligible regardless of the kind of school 
they attend. Since BIA students compose only 10% of the total 
Indian student population, the proposed amendment will not have 
a major financial impact. Even if no landing Is provided, it 
would only cause existing grantees to suffer a 10% reduction in 
their grcnts. We believe this is manageable, ?ar-icularly 
since the present situation violates basic self-determination 
principles. 

Thank you for this opportunity to present this 
testimony. 
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Proposed Bill Language 
Providing Title IV-A Funds to Cooperative Schools 



Section 241bb(a)(l) is amended by changing the last 
period to a semicolon and then adding the following language: 

"Provided that, in making such determinations for 
cooperative schools, as that term is defined belcw, the 
Secretary shall count ail Indian children attending the school, 
including those children whose costs are paid for by the Bureau 
of Indian Affairs. A cooperative school is one that is 
operated jointly by the BIA and the LEA, has a joint BI A/LEA 
school board, and in which students being provided a free 
public education by the local educational agency and students 
whose costs are paid for by the Bureau of Indian share the same 
teachers and attend common classes. 
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Proposed Bill Language 

Providing Title IV-A Funds to Bureau oi Indian Affairs 

School or Students at Other Schools 
Whose T uition is Paid by the Bureau of Indian Affairs 



Amend Section 241bb-l by adding the following 
subsections: " . . . . 

<2) Notwithstanding any other provision of law, any 
school operated by the Bureau of Indian Affairs, 
either individually or in cooperation with a 
local educational agency shall be considered a 
local educational agency for purposes of Section 
241bb(a). 
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CHSYENNE-EACIB BUTTE SCHOOL 
COOHBRAi'IVg SCHOOI ACRBBMBNT 

Tbl« tt<r«eaent entered into the ?th.,_ day of Jtorch , 1987, between 

lh9 ilurenu Zndiaff Affairs, Cheyenne River Agency ^ducetion Office, Cbeyennc- 
Bafle Butte 95*661 School Board hereinafter referred to aa "A<ency~ and the 
Kudo Butte Oiatrict 20-1, Dewey County, South Dakota hereinofter referred 
to aa "District,** aa authorized by 25 U.S.C. 13. in accordance with 25 U.S. 
C. 295, 25, C.F.R. 31.1-131.3, 33.4 (a) end South Dakota coaplied lawa 13- 
15-7. 

Pursuant to tbeaa proviaiona, TUB PARTIES HERETO EXPRBSSLY AGREE TO THE 
FOtLOMINQ QSNBBAL PROVISIONS: 

1. The ACency and tbe Diatrict a<ree that tbia contract and proviaiona 
herein aball cooatitute an aCreeaent for the education of both tbe al- 
eaentary and aacondary achool pupila of tbe Diatri^ct and tbe A(aocy in 
whLcb both Federal and Diatrict funda. facilitiea, equLpaent and other 
property aball ba utilized. 

2. Thia nfreeaent aball be effective during tbe 1987/1988 achool year, 
befinninc July 1, 1987 and ending Junc; 30, 1988. 

3. If there ia to be a renewal of tbia a(reeaent it aball be agreed upon 
by March 1, precadlnf the achool year to which it aball apply. If no 
afreaaent can he reached aatiafactory to tbe partiea herein within 
sixty (60) daya after March 15, no relationabip aball exiat between 
said parties. 

4. The proviaiona of thia afreeaent are concluaivc and define tbe full 
extent of asch partiaa rifbta, dutia* and obligationa hereunder. A 
aaterial violation of any proviaion of thia aCraesent by either of 
the partiaa aball five the non-braacbing psrty s right of tsrainstion 
of the rij;!:ts snd ohiigstions contsinsd bsrein. 

5. If s Bstsrisl violstioa occurs, this coopsrstivs sgrseusnt csnnot be 
terainsted until the sod of the cooperative sgreeaent period. This 
would allow both partiai tiaa to reach a sutual agreea^nt or to rec- 
tify tbe violation prior to entering another cooperative agroaaent. 

6. Thia agreaaent ia aubject to aodification by autnal written conaent 
to the partiaa hereto. 

TUB PARTIES FDRTHBB AQBBB TO THI FOLLOWING SPlClAt PROVISIONS: 

7. The Agency and Diatrict aball agree to aelact the 05-561 School Super- 
viaor and the Diatrict Superintendent to aerve under the Coabined 95-681 
Board and Diatrict Board conducting official achool huaineaa aitting aa 
one Board. The line of authority and delegated dutiea ahall ha aa pre- 
acribad on the attached organisational chart. 
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Cooparative School ACreeaent 1987/1988 
Paga -2- 

«. The Coabined Board ahall be raaponnible for achool adainiat ration 
aa'd ehall eatabliah all rulea end re<ulationa,_and policiea. 

b. The Coabined Board ahall direct all expenditurea of funda froa what- 
avar aourcet with the exception thet each reepective Boerd ehell be 
rfNponaible for the legal expenditurea of funda received by the 
reapective eotitjr. The 95-561 School Supervieor ehall be reeponeible 
for Agency legal' obligationa. The Diatrict Superintendent ehell b^ 
reeponeible for Dietrict lagel obligationa. 

c. Tha 95-561 School Supervieor ehall be reeponeible for the phyeical 
■aintananca operation and up-keep of Agancy fecilitiee. The Dietrict 
Superintendent ahall ba reeponeible for Diatrict 20-1 fecilitiee. 

d. The Coabined Boerd ahall ba reeponeible for eelectioni eetablia.**jient 
end eupervieion of the acbool curriculua in e aenner that eatiefiee 
Title XI of Public Lew 95-561, Federal Raguletione publiehed in 
eccordence with tbie Lew, end South Dekote codified lewe. 

e. The 96-661 School Supervieor/Diet rict Superintendent ehell be reepon- 
eible for tba ecquiaitioB, aenageaent, control end dietribution of 
ell property aeteriel end auppliee purcheeed froa Ageacy/Diatrict 
funda needed for operation of the echooK They ahall expecd euch 
funde in accordence with the epproved budgete of eech reepective 
Bnarda. 

f. The Coabined Boerd ehell exerciee eutbority, tbrough the 95-56] 
School Superviaor/Diatrict Superintendent on ell achool ectivitiee 
end fuactiona*'thet >>effact ettidanta« Daily auparviaion of ell per- 
eoaael in tbe acbool abell ba axerciaed by the 96-661 School Supervi- 
aor/Oietrict SuparinteDdent aubjact to iureeu peraonnel regaletiona. 
State Lena -and eetabliehed Coabined ieerd Policiea. 

■• ' • . ' 

g. lech entity. Agency and Diatrict ehell, ander en aetebliabed Coabined 
Boerd Trenaportetiott Plee, reaponaibla for tbe trenaportetion of 
aiuder^e to end froa achool by Agency end Diatrict vehiclve. Bach 
ehell ba reaponaibla for their reepective vehicle aeintenence end ea- 
ployrnnt of drivere. 

h. Tbe 95-561 School Supervieor ehell be reeponeible for operetion of 
tha Doraitory and Agency Dining facility. The Dietrict Superinten- 
dent ehell be reaponaibla for the operetion of the Dietrict Dining 

• fecility. 

i. Beelth Servicee abell be procured froa the eppropriete aourca: 
School Kurae, Indian Seelth Service, enu other eourcea evei labia to 
the Dietrict of Agency. 

J. Adainiatration of ell extre-curriculer ectivitiee; ethletice or 
epeciol ectivitiee ehell be under the direct eupervieion of the 
Aneietent Principela or ae delegeted to the Activitiee Director. 
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Cooperative School Agraeeent 1987/1988 
Pttge -3- 

Coaching ditties shell be considered duties beyond the scope of 
the Agency or District eeployees regular teaching contract. 

k. The Students Rights & Responsibilities Code shall coaply with all 
applicable laws. 

). Student axpluaion shall be by authority of the Co^abined Board. 
* Chcnges in the Student Rights and Raaponsibi litiac Code chell 
be by epproval of the Coabines Bosrd. Students records will be 
kept in sccordcttce with Title 45« Subtitle A« Part 99. "Privacy 
Mighta of Parents end Students. " as published in the Federsl 
tegistsr, Vol. 41. No. 118. Thursdsy. June 17. 1976. 

8. The Coabined Boerd shell eit ss one Boerd to review end spprove ell cer- 
tified psrson&sl snd coachss. The Coabined Bosrd chell eit as one Bosrd 
to rsvisw the Agency/District budgete. Legsl ssttere of ecch entity 
ahsll be approved hy the respective Board, or ac delegeted to the 95''561 
School Superviaor/Diatrict Superintendent. 

9. The Coahinad Boerd ehall aaet st ths tiae snd plsce to be eet by the Coa-^ 
binad Board. All Board aeabara aay take pert i& diccueeion of all board 
busi&ese. but voting on District hills. District pereonoel action cod 
expenditurec chell he voted on only by the Dictrict Boerd Beaberc es a 
BSttar of legality. The 95-561 Board aeabere ehell vote when finencial 
or paraonnel aattere pertain to the Agency echool end both Boards aitting 
as the Coabined Board shall vote on ell policy aettere. The 95-561 
School Supervieor/Dietrict Superintendent shell represent the school when 
the Coahinad Board ia io eeseion and will attend all regular and spaciel 
aaetings of the Coabined Boerd. 

10. Policies affecting the atudeat body ehall be Jointly diecueeed end ap- 
proved hy the Coabiaad Board. 

11. Any and all revenue of the Diatrict'e. aa budgeted hy the Diatrict. after 
deduction of the coet of providing educational aervicee for lantry and 
Sidgeviaw Schools shall hs sypsnded by the Dietric( .Bosrd ss spproved 
during budget heerioge. on the Cheysnne-legls Butts School. Any snd sll 
revenue of ths Agsncy. as budgeted hy the Agency, ehall be expended hy 
the Agency aa approved, in sccordsnce with Bureeu of Indisn Affairs 
reguletione. The 95-561 School Supervieor/Dietrict Superintendent ehall 
aeke svsilshls ths rsspsctivs budgsts. 

s. Ths District funds aentioned herein ehell be expended in sccordsnce 
with the eetebliehed operstionsl plsns snd budget of Dietrict 20-1. 

b. The Agency'e ISBP funds aentioned herein ehell be expended in eccor- 
dsncs with the estsblisbed operstions) plsns and budget of the 95- 
5r>l School Board. 
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Coc/«r«tiV6 School Afree»ent 1987/1988 
l*ag« -4" 

12. Thi« OiJtrict/Agency it charged with the affiraati 'e duty of applying for 
and Baking available for expenditure thoee funda for which i* aay be el * - 
gible for under State or Federal Law, The funda eo obtained ahall be 
conaidered by the Coabioad Board ia eatabliahiog vae aaount of each ra- 
■pective operating budgets. All furda obtained froa said eourct shall be 
expended for achool operatione during the achool ^era for which they were 
aought. In the evert, a aurplua exiata at the end of the nchool tera, 
tha aurplua ahall be identified, reported and obligated in accordance 
with applicable law. Applicationa for funds obtained throughout the 
Oiat'rict/Agancy achool ahall be pres-^ntad to the Coabined Board for re- 
view, coaaenta and racoaaendations. 

Upon tha receipt of any docuaenta ti'^u State and Federal aourcaa approv- 
ing or diaapproving financial aaaistance in the fora of contracts, grants 
or other fuadingi aaid infor»ation ahali be preaented to the Coabined 
Board as an asaiatance in total achool plaoniog and budgeting. 

The Bonthly fi' Dcial reporta of the District/Aganc will be aade avail- 
able to the Co.ibined Board by tha reapective repreaentat ive. 

No diatincti-^n ahall be aade between Indian «ne non-Indian atudanta in 
tha receipt of . '"%ral educational aervicea at the Cheyenne-lagle Butte 
School, provided however, that nothing in thia agreeaent %hml\ be in any 
way preclude proviaiona of 4>pecific prograaa to Indian or non-Indian 
children in accordance with tribal, atate or federa' law. 

13. No diatlnction ahall be aade between eaployeea of the Agency and the 
Oiatrict in any aatter pertaining to eaployaent at the Cheyenne-lagle 
Butte School with tha proviaiona that any law partAining to Indian pre- 
ference shall be given full force end affect. 

H. Official repraaanlat ivea of the Divlaion of llaBaatary end Secondary 
Idacation of tha State of South Dakota, CfiST Council Neabera, and the 
Buraau of Indian affaire shall ba paraittad to viait the achool at any 
tiaa for obaorvat&on, conaultation or evaluation. 

The At ncy/Oiatrlct ahall furniah records and reporta aa it ia neceaa'^ry 
to enable the aforeaent ioced reprasentativea to eveluete the education 
prograaa. 

^5. No elected official or eaployeea of the Statt/Federal governaent ahall 
be admitted to any aha**© or part in ^ny contract aade hereafter or de- 
rive any Bonatary bonaflta therefroa. 

16. Educational peraonnol , either Agency or Diatrict ahall be given priority 
conaiderat ion in houring aaaignaenta by Agency or Oiatrict. 

17. All Binutea of the Diet rict/Agency vill be aade available to the Coa- 
bined Board by the reapective repreasnttitl ve. 
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Cooportttive School AUreeaeot 
Vge -5- 

)8. The 95-561 School Supervisor end District Superintendent are hereby 
delegated discret ioosry authority to act io the beat interests of the 
Coabined School Board in the event that aajor aatters pertaining to 
the overall <>peration of the Cheyenne-Ba(le "utte School ariae sod the 
Coabined iloard is unable to aeet to address the issue providing that 
prior to iaplea«>ntiD< this discretionary authority both the 95*561 
School Supervisor and District Super ioteodeot have discussed, concurr-^d 
ard docua^nted the course of action to be tnkeo. The 95-56i School 
Supervisor biid District Superintendent will report to the Coabined 
Boa"d at the next regular aeetiof any actioo(s} they have taken under 
thr teras af the discretionary authority provision. 
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TESTIttONY OF TOHONO O'ODHAR NATION CHAIRMAN 
EN05 J. FRANCISCO. JR. lEFORE THE SENATE SELECT COHHITTEE 
ON INDIAN AFFAIRS REGARDING THE INDIAN 
EDUCATION AKENDKENT^ OF 1M7 

WASHINGTON. D.C.. SEPT^JIBER 29. 1967 



Hy naaa la Cnoa J. Franclaco, Jr and I aa apaaHlng to you aa tha Chalraan of 
tha Tohono O'odhaa Nation. 

I want flrat to axpraaa tha da«p appreciation of tha Tohono O'odhaa paopla for 
tha vorN that thla Coaaltt** and ita ataff haya dona In prapQrln9 tha Indian sducatlon 
aiiandaanta. Your affort loya tha foundation for battar f»daral school a and a battar 

futur* for Tohono O'odhaa chlldran. 

I. BACKGROUND 

On th« Tohono O'odhaa raaarvtlon. thara ara praaantly four f»daral achoola mrolllng 
a total of approxlaataly 1.0S2 atudanta. All of tha achoola «ra opvratad dlractly 
by tha BIA undar tha offlca of tha Agancy Supar; .tandant for Education in tha town 
of Sella, although alnca 19B3 tha official policy of tha Nation haa baan to placa 
tha achoola undar a 63a contract ayataa. Sonto Roaa Ranch School. Santa Roaa Boarding 
School , and San Slaotn School aerva gradaa Hlndar^artan through 6 and hava epproxlaata 
anrollaanta of 122, 3SB. and 320 raapectlvaly. Tha fourth achool la tha naw Tobono 
O'odhoa High School, which la adjacant to tha San Slaoln •Imantery alta and haa 
a currant anrollaant of approxlaataly 252. 

Thaaa achoola aarva tha ao«t raaota raachaa of our raaarvatlon and 11a 9«n«>'*lly 
outaida tha sarvlca araa of tha Tohono O'odhaa Natlon'a public achool dlatrlct. Tha 
achool altaa ara aoparatad fro» aach other and froa tha office of tha Agancy Superio- 
tandent for Educotlon by an avaraga dlatance of ovar 60 allaa. 

II. THE S. 1645 SELF-DETERRINATION GRANT 

I want to aaka It cleer that peopla ara worHlng hard In our BIA achoola and 
aoiie la port ant pro9r«>aa 1* being aada. 

But tha blunt reality la that thara la no hope of having tba effectlva achool 
orgonlzatlona tbat we are entitled to eo long aa tbe achoola ara adalnlatered directly 
by tha BIA end thalr funding la bald at current depraeaed lavela* Vhat It bolXa down 
to la that Aaalatent Secratary Swlaaar waa right laat ye«r whan ha aald t' *t tha 
BIA bureaucracy and Ita raatrlctlva nilaa and regulatlona prevent the achoola froa 
ualng affecilvaly thalr raaourcea. 

It lb iot thla raaaon thot ay office, following tha O'odhaa Coaprahenalva Education 
Plan» aupporta atrongly tha aelf-C*teralnatlon grant proposal In S. 1645. Ve'va got 
to allalnata tha fadaral buraaucracy froa tha achoola and tha aalf-detamlnatlon 
grant will do thla aora approprlataly than tha P.L. 93-634 contract ayatea. 

I aa concernad. howevar. that In Ita praaent fora tha aalf-dateralnatlon grant 
propoaol will not enUaa tha Tohono O'odhaa to lapleaant a achool organization concept 
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iri)leh v« d»v«lop«d ov«r th« iMt two yvsr* wid for which wo now »••« to h«v« 

conMnouo in tribal fovornamt. I 'a rafarrlng to tho concopt of • **unlflod tribal 
school oyotM** in which tha fwr Tohono O'odbaa school aitas and tba offica of tha 
Afoney Suparintandant for Educaton ara fundad undar a contract or yrant arran9aBant. An 
or9anixation chart that showa tha outlina of tha idaa 4 a Includad with thia taatiaony 
aa an axhibit. I'll ba rafarrin? to tha chart in tha raat of ay raiiarka. 

4s ahown in tha chart, tha^ fraaaworh wa bava in aiod follova cloaaly tha pattorn 
of tha atata public school ayataa. In tha atata ay^taa* RECULATXOll of tha schools 
ia accoaplishad hy tha ststa la^ialativa procass oparatin9 thrcu9h tha Arizona Dapartaant 
of Education* and OPCMTXOV of tha schools ia csrriad out by locally controllad* 
indapandant school districts. Our proposad fraaaworh aaintaina thia diatirction by 
9ivin9 ra^ulatory raaponaibility to tribal 9orart»ant whila asai9nin9 tha rola of 
oparatin9 tha four school sitaa to a noo^proflt school corporstion. 

In our thinkin9> REGULATION involvss sstabliahin9 9anaral policiaa and atandarda 
and anforcin9 thaa in tha school systaa. Xaplicit in thia ooncapt ia tha notion that 
tha propar rola of tribal 90varnBant ia to atiaulata school iaprovaaant and provida 
accountability. Exaaplaa of tribal ra9ulatorr functiona includa a tribal accradit' 
ation ayataa* critaria for financial Bana9a«ant and parsonnal avaluation and coapan- 
sstion a^staaa, ganaral curriculua .and inatnietiotial pro9raa atandarda* and rulaa 
for tha opan conduct of school bosrd snd school sita council ■aatin9a. 

OPERATXOK aaana all activitiaa nacassary for tha day to day functionin9 of tha 
achoola. Hirin9» ataff parforaanca avaluations* curriculus davalopaant* accottntin9» 
and purchaaAnf ara maaplaa. 



Tha "unifiad tribal achool ayataa** accoapliahaa a nuabar of iaportant objactivaa 
for tha Tohono O'od^taaS 

Firat* it placaa raaponaibility for sattin9 school stsndsrds snd anforcin9 thaa in 
tha tribal 90varnaant. For ua. any othar approach ia unfaithful to tha concapt of 
Indian aalf-dataraination. 

Sacond* it providaa that achool ra9ulation and school oparation will ba carriad out 
by sapatata antitiaa. A fuodaaantal problas In tha axiatin9 luraau oparatad ayataa 
ia that tha saaa antity* lad by tha offica of tha A9ancy Suparintandant for Education* 
ia raquirad to rafulata and eparata tha achoola at tha saaa tlaa. Thia ta a priaa 
causa of tha atagnation and unacoounabilit, that wa aaa now. 

Third* placin9 raaponaibility for oparatin9 tha school systaa in a non-profit corporation 
which ia Indapandant of tribal 90vamaant will inoraasa afficiancy. Ths school corporstion 
will ba abla to davalop aanafaaant and aocottntln9 •xpartisa oppropriata to its purposa 
and will ba insulstad froa tribal political influanoaa. 

Finally* our fraaaworh iaplaaanta tha prlncipla of "school basad aanafaaant.** toth 
our own axparlanca and affactiva achoola rasaarch ahow that tha powar to iaprova 
aducational opportuni'-y liaa priaarily with tha aaabara of tha achool buildin9 coaaunity* 
not with authoritiaa (whathar thay ba tha cantral achool adainiatration or tha tribal 
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fovernMDt) th«t •rs rmovvd froi th« •chool mXtm, Accordingly, ow fr«B«vork would ^' 
••t«bli«h at mmeh %choo) building • -5it« Council" to go¥«rn thm school in locol 
■•ttora. 



A« ohovn in th« cb«rt* on« wmy to Mt up tho unifiod trib«l •chool oyatm i« 
to owu-d to tho Nation • ■••tor oontroct or front. Tho Motor oontroct or »r«nt would 
thoro«ftor bo oplit into two parto. Tho oaollor part (by for) would bo kopt by tho 
tribal fovwriwoiJt to oopport rofulaiion of tho ocboola. Tha lor far part would bo 
aubcontroctod or yrontod to tho oorporotion by tho tribal fovomaont in ordor to 
oporota tha achool attaa and tho eontral adainiaUativa offioo. for tho Tohono O*odhaa« 
thio atrueturo aifht " but nood not > OYontuolly ovolvo into an orranvmnt in which 
thoro ara two aaparata conUacto or ^ranto, ono for rogulotion runnin? froa tho IXA 
to tha tribal fovomaont, tho othor for oporotion runnin? froa tho IXA to tho achcvl 
corporation. 



My boaic coocom with tho propoaod Indian oducation aaondaonto ia that thoy 
do not eloarly authoriso tha "unifiod- tribal achool oyaton** I havo doaerlbod. Tha 
IXA haa alraady ukon tha poaition that with roapoct to tho oxiotin? eontrictln? 
option, tha tribal achool ayatoa wa anviaion ia not ollowablo. l#o naod to aX«ainato 
any doubt in thia aroa, both with roford to tho aotf-dotmi nation frant loylalation 
and tha pondinf aaondnanta to P.L. 93-636. 

Spacifically* r aak tha coaaittoa to conaidor aakin? it cloar in atatuta that 
for aithar tha aolf-dotoraination grant or tha P.L. 93636 contract: 

1. IT 15 AUWA6LE TO AS9ICN RECUUTIOH Of THE SCHOOLS TO TMML COVEJ»HM£HT 
WHILE ASSICNIMG OPERATIOH OF ALL SCHOOL SITES AHD A CEHTRAL ADMlHlSTRATIVE OFFICE 
TO A TRIiALLY CHARTtKED SCHOOL CORPORATIOH. 

2. XT IS AtLOVAlLE TO iNaUDS THE WHOLE OF THE OFFICE OF THE AGEMCY SUmiltTCNDUT 
FOR EDUCATIOH. 

3. IHDIKECT Oft ADHIHISTRATIVf COSTS ASSOCIATtO WITH BOTH TKt TRItAL RE6UUT0RY 
FUHCTIOH AMD THE ACEHCY EDUCATION FtlHCTIOH WILL U CALCUUTIO AT A REALISTIC LIVEL 
AHD MAY U ALLOCATED RESWCTIVELY TO THI TRIIAL COVCRNHEHT MO THi OKRATIHG CORPORATIOH. 



1* Soction 207(b> of s. ahodld bo anondod to add tribal govomaontal approval 
aa a pracondition for tha autoaatie ronowal of a aoXf-dotoni nation frant to a tribal 
organ isati on. 

2. S. IMS aaJtaa aanao only if it auoooada in aatabliahing truly unraatrictod 
granta. In ordar to tap tha graat powa* of local control for achool iaprovatont. 
va Buat koop to a bar a ainiau* axtarnal raquiroaanta that iapair tha ability of local 
author itiaa to act diractly baaad on thair own analyaia of what ia roquirad in tha 
circuaatanooa. 



• • • • • 



ZZI. AODITIORAL COKHEHTS RC3PECTIHC S. IMS 
SELF-DETERHIHATIOR CHARTS AHD OTHER HATTERS 
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w.t.I^I ^ <rtH) ••y thn 9*Un*i r««trlctlc»» w mcmmtt for •eoount- 

•blllty. For thm Tohooo 0*odhM th«r« tr* U5 9m«r« to thU. Flr»t, «• Haow fro« 
dlnct •xp*ri«)c« with ArlxoM** •^loek fr«iit- •yttM for public sdMol fttadlii9 th«t 
fr»olBf in* UnA of local Mthorltloo pvoducM r«v«lU tJ>ot wo »,tat. S^ood, 
by lU ^ "^turo tHo imlflod tribal ocbool oyotoo «• propooo «lll MtobUob ooooMt- 

ItiuiJlrJ^'^r* "--•--^«!M*--«rt--«Cm.WHl-WimfiiUKWm. Tho«a locol 
•truoturoo will bo f«r ooro offootlvo tbm onytblttf iapoood freo tJw ouUldo. 

^ *rl»OM*» pobllc ocbool front oyotoo, o wu>bmt 

^ olOMOto WJOt bo KOMot for tbo frooU to ^ify m -«irootrlctod.~ In tho oooo 
fL * "^ ^^^^ •T^to* ooob «• I boiro doocrlbod for tho Tohooo O'odhoo, 

tho trontM obovltf ot looot bo oblo tot 

o> totoblloh fmdi oMi ovbfimdo for oporotlooo oad ooplUl opoodlaf. 

b> EotobllW> Ito^ooo 'opwrotlnf ond ooplUl bvdfot formU ond oodlfy tbooo forMU 

•t wy tlo o tfltbottt m%mmh rovlow or opprovol. itrow 

SUl^ilS^Ul^ *^ '^"^ ^ op«r«tm» or MpiUl 

MMfOt «l jMMt OUtOTMl rVVlOW OT ^pTOVOl. 

iU* •itbia olthor tho ovMtmf or oopltol bodfot vithoot oictoniol rs^ioi, or oppn^l. 

! **«0P«^l»f *'«^tothoooplUlbiKlfotorvloovoror5.«r 

tlAo ooo iM boy ooooot* 

ii -rlL.*^* "f**!!!? <»>1U1 Itooo, foodo, ood oorvieoo froo 

of fodorwl oootrocuof, yroooroooat, ond vorooml lovo. 

f> Corry ovbr ttooxpoodod fund* froo ooo front porlod to onothor without lloit or 
pooolty. 

'1 offrooloto vory aoch tbo offort to laelodo oooy of thooo **ttarootrletod froat** 
footuroo la 9. Clvoo tho lIA-o dooooatrotod antipathy to local coatrol, boooror, 

Im eoomod ttet S. iM9 dooo not fo fat oaoofb la fretoet^af tho aolf-dotoralaatloii 
aohool froo atorsal intorforoooo. It ooom that ovory tlaa tho atatutoa f Ito ua 
rooa to raa. tho ioraav atopo la with nUaa aad rofulotlono that tlo «o dora. Aooord- 
Ufly^^l oah tho Cbaalttoo to oeoaldor ploolaf oeoo addltloMl protoetloao la tha 

for oxaapla, Saetlen 304 could dafiao tho fraat to laoludo tha aaraatrlctod 

^ 4 •llnlMU any arfuaaat that tha IXA 

ISJSil'lr^^r^':^^"'* ••«-<»^*"ti« aohool by rofoUtlaf 

budfotiaf aad oxpoodltaro proooaaaa. 

Addltlciially. 5actlo« 211 could bo aodlflod to prohibit tho UA froo taktaf 
!^ ^^^^^^^"^ ^ ""^^^ ^ >«>wltatloo of rofulotiooa. vfaich would 
havo tha offaot of Ualtlaf tho liatod **uarootrlotod front" footwroa. 

.» li^^^' •«»taiioo of Sactleo 211 ooold bo oodlf;od to rood a« follooa: Jo 

fxf2i}ftmA.iM.9«liotfiBfA^t.9KCftm„'MLj»tUim.nnliiigM. 

♦h. J* f ^^^^f **o ha^o boon ttftobla to dotaralao whothor 

tho ttclflod trlbol achool ayatoa** contract or front ahould aoeoopaaa any fuaotloaa 
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prsMTitlr cftrrifd out at thm BIA'a Phoanlx hr— Offle*. If this la tha caaa* additional 
accoaodatlona in tha aaand»«nta aay ba raqulrad. 

4. A attlti 'school sraataa uodar tha currant vara ion of S. IMS ia rvatrlctod 
froa div«rtin9 aor» than 9k of a achool'a 15EP allotaant fro* tha acbool alt«. Vhara 

a trua uin^^lfd tribal achool ayatoa auch aa wa propoaa , aatabliabad. It ia inappropriata 
to plaea auch a^ r»»triction in fadarol atatuta. Locally croatad chacka and balanc«a 
will ba aufflclant to protact tha intaraata of individual achoola in tha aultl-achool 
ayataa. tlaing tha handa of tha local authoritlaa with tha 5k Halt nay prmnt. thm 
hl9haat and boat uaa of achool roaourcaa in oart«in circuaatanoaa «n<l dofoat tha 
purpoaa of tna aalf^dataralnation ifmnt, 

5. to avoid any coofoalon on tha point* tha prorlalona of aubrarafra^ (a) of 
29 U.S.C. Sac. 490(7) authorlzin9 tha Sacratary to parait uaa of fadoral -facllitlM 
and aquipaant by P.L. 93-43« contractaaa ahould- ba aada •ppllcablo to Mlf-d^tmlnation 
9rantaaa. JU * praMntly draftad* 9. 1649 . (at Sactloq 209) i»dloat«a tl^at no. part of 
20 U.S.C- 9ac. 490(3) appl4aa to tha aalf'^daVmilnaUof^ 9rant. 

6. H.R. S containad a provialon* Blaaln9 in tha Saaata Yataloo* raqiilrlnf tha 
Sacratary to pay tha aali'dataralnatlon grant anouat in two IpatailaanU* ooa-half - 
bafora Octobar 1 and ona-ha^f bafora January !• Thla provlalon ahould ba raatorad 
to tha Sonata vara Ion. Savara caah-flow dlaruptlona ara a virtual oartalnty- without • 

It. . , - V ^ T f 

7. A previalon allowin? caiiry ovw of up to 49k of tha 9rant aaqunt for luraau 
oparatad achoola waa a part of H.R. S whan it paaaad tha Houaa on Kay 21 but la now 
aiaalng in tha Sonata vareion. Tha carry ovar provlaioo ahould ba raatorad* with 
a chanfa to . ««ka it claar that ISk aay ba carriad ovar aach yaar without ra9ard to 
tha clxa of pravioua carry ovara. Furthar^ any doubt «hat fund balaocaa in a aalfrdatar* 
ml nation grant or con.tract achool lawfully, can ba carriad ovar ahould ,ba alialaatad. 

A. Saction lOd^'s. IMS (Local ^ocuranant) ahould ba axpaadcd to axaapt contracU 
with < conaultanta on. . tha aaaa taraa aa contracta for tha acquialtlon of auppliaa and 
aquipaant. 

9. My offioa aupporta tha provialon of 9. IMS which would allow valvar of Indian 
prafaranoa for ad^cator position iSBUfitOM 1" iuraau oparatad achoola aa wall 
aaployaaa. . i, 

9. IMS ahould. how«var. ba clarlfiad to allow a tribal fovamaaot to davalop 
Ita own Indian prafaranoa raqulraaanta with raapaet to aalf-dataraiaatloa franta. Thla 
tribal option la currantly availabla for P.L. ^93*m eontraoU* 9fft« 29 CFft Pt. 271.44.d. 

IV. ADEOOACY OF FHfAKCXAL lt£9001ICE9 li Ttt llA SYSm 

Tbara ia fraat proalaa in tha Indian aduoatlon aaandaaata wa ara oooaidarinf 
today, but that proniaa will ba falaa unlaaa aoaa^iiiaff ia dona .to daal with tha prcblaa 
of laadaquata fending for tha fadaral aobool ayataa. A ooaparlaoa with tha public 
achool ayataa that aarvaa tha aaatarn half of tha Tohono O'odhaa Matioa will vhow 
}uat how bl9 tha fuodln? problaa la. 
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Tb« 9rot« Mlnry for • iUrtlnj tMcfavr in our il/L mytn (f 19,473) la 94.327 
1«M than for a atartlns totehvr in our public achool diatrict (•19.M0>. And tha 
•ituation doo»n't 9«t any batUr for •ducatora that •Uf In tha ayataa. A tMchar 
•t th» "top Md** of tho IIA Hilary «cb«dula (•24.064) aakaa ia.2K laoa th«a • "top 
and" public vcbool tMChor (f32,350>. Th« dlff«ranooa in tha Ml«riM offar»d achool 
•dalniatratlva parsoniMl «ra proportlofully «• l«rfa aa for tMcbara. And tbora «ra 
diffarancoa of tha M»a Msnitudo in tha ccplUl funda that «ra avallabla in tha 
two ayatMa. 

1. GraM-ftudaan And Ad*qu«ta Fuadln? For Tha 
Fvdaral Indian School Syatm 

*!!**' ^^^^ *^ ^ Graaa-Rudnan liaficit control law and ita **autoaatic acroM- 
tha-board" budget cuta will ba brobfht back to lifa. In ay viav tbia ia tha ao«t 
awioua 10R9-Ura throat to tha fadoral Indian achoola. 

I roaind tha CouittM that tha draft of tha original Crau-Rudaan law conUinod 
a proviaion oxavptiRg BIA aducation froa tho autoaatic acroM-th« -board bodgat cutting 
procoaa in th« M»a samwr aa Social Socurity, Nadicaid, Food StMp«. AFDC. SSI and 
othar Mloctad prograa «ra axaiipt«d. Juat bofora Ccrgroaa' final voto on tha bill 
two ya«ra ago. boworar. tho language woa altvrod to p^aoa Indian oducatioo on tha 
chopping block along with noat otbar fadoral prograaa. 

I vrgt thia Coaaittoo to undartako to placa an Indi«n oducation oxanptioo into 
any nav Craaa-Rudaan lav that say marga. Ooa option ia to oxaapt IIA Indian education 
fron^ tha autoaatic budgot cutting procwM whila ai«ultanoou«ly providing that Indian 
aducation oitpoodituraa do not add to tha pro7oct«d doficit f igura that ia uaod to 
calculttta xhm amount by which prograa* aub^act to tha autoaatic cutting prooaaa ara 
raducad . ^If .«BKM5b.4l«n»-i£91.tbt.Wif i4W-tmrti9M-fcKmt.4t.«9M.S9i-UMrf^^ 

ntent^.lDdUD .ff4u9nt9Q.f pfodiDf . iDto.9TtglffC-mi.<n.i)fi8:ffifisM.K6scf If • 

2. 3. 1645 And Adaquato Funding For Tha 
Fodaral Indian School Syston - Salary Oiffaraotiala 

ilr oiilzz ^tzoirflf capporta tha intant of Sactlor^ 114u(n> of 3. i^S to daal 
with tha iaaua of public school aalary ooaparability by aandating aalary diffaran- 
tlala. lut tha proposal haa amral problaaa In ita praaant fora. 

tiX9i» — praaant ly writtan tha propoaal allowa only luraau oparatad achoola 
to aaak aalary adjuataanU. Tha proposal auat ba aitpandad to plaoa oentract achoola 
(and "aalf-dat«raination grant" achoola) on an aqual footing. Thia could ba dona 
by adding a proviaicd to tha ISEP allotawnt formila (29 O.S.C. Sao. 2000) diraoting 
tha Aa«iat«ttt Saoratary to award «n inoroaant in tba oontract or grant school 'a ISEP 
allotnant in tba aaaa aannar that tha propoaad Saction 1140(0 diraoU hia to award 
9oat diffarantiala for loraau eparatsd school aaployats. 

9tO&D4> tha proposal aust apaeify t^t tha pablic school oosparisen group will 
ba. tinlm— eritarta for salaeting tha ooaptriaon group ara atatad ^aeiaaly in tha 
atatuta. tha Assistant Sscratsry could forca insppropriata ooapsriaona and dsfaat 
tha purpoaa of tha coapsrability initiativa. Ctoa option ia to apsoify that « school 
bosrd raqusating a diffarantial aay. in addition to othar choicaa which t^y ba avai labia. 
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UM for co»p« risen public •chool Mlvy l«v«l« which •»c—^ • guran p«rc«nt«9«> My 
Mvanty-fiv* p«r c«nt> of all public school ••lary l«v«l« in th« ststa. 

Co«p«ri«on with th« upp«r qu«rv«r of public schools will sssurs thst BXA sslsriss 
srs coapstitiYS 99— f.^ltfttVitft.^f il* This, in tyrn. will sllov ths school to drsw 
fro* s widsr pool of spplicsnts snd 9iv« it ths rssourcss to rstsin 9ood t««chsrs 
who sight othsrwiss Issys ths isolated rss«nrstion s^is in fsYor of sn urbsn osnt«r. 

A sscond rssson for cospsrisoa with ths upp«r qu«rt«r of public schools is thst 
ths 3t«t« of Arlxons hss> sft«r bsii>9 •usd ssvsrsl T**rs S90 by ths Xndisn public 
schools* rsco9niz«d thst sxtrs fund« srs iis«d«d ^•csus• of ths sxtrs cost factors 
in Xndisn MKtcstion. Ths sxtrs funds srs proridsd through th« *'29« Xndita •dd-oa" 
in ths fsdsrsl ispset sid progrsa snd suthorisad for sxpsnditurs by wsy of s spMisl 
•xcoption to ths st«ts's school district oxpsnditurs li»it«tioR for Xndisn «shools. Thsss 
sxtrs fund* hsvs tsndsd to incTMss Xndisn public school sslsriss in Arixoos snd 
sro ono rssson for ths BX A/public sslsry diffsrsstisl X hsvs dascribsd for ths Tohono 
O'odhsa. Unlaas ths aathodology for adjusting iXA ralariaa allowa for ths ZflililS 
public school aalary atrueturaa in thia atat« (along with aalsry strueturaa in non-Xndisn 
diatricts )^ich. bacauaa of favorsbls circttsatsooss* srs sbls to fond higbor psr 
pupil spaading). ths fsdsral achoola will nsrar bsv« snough rasourcM to do ths 30b.' 

X^tt^. ths saount of ths sslsry sdjustasnt should not bs lisitsd to 25k of tba 
sxisting bsso eoapsnsstion 125 USC Ssc. 2011<h><3>) but should instaad bs ths saount 
naadsd to schisva prsciss parity with ths ooaparison group. Xf ths 29k nait wars 
s^plicsbls* for axsapls* thsrs would still bs for "top and" tMcbsrs a diffarsnca 
of «2>270 batwaan tha BXA and tha Xndisn Oaaia public achool aarving tha Tohoao O'odhaa. 

fSVTlb* «alaaa otharvis* rsquostod by tha school bosrd. ths Assistant Sscrsvsry 
should bs prohibitsd froa disoontimiing or dscr«s«ing a sslsry sdjustisnt until aftsr 
ona full school ya«r following ths school yaar in whi^ ths adsustasnt is 9im. 
As prssantly drsftad 3. 1645 si lows ths discontinusnoa or dacTMss to tsks offset 
"st ths bsginning of s school yssr." C9tf* Sk. 1140C <b><2>]. Ondsr this provision 
s school's stsff could Issys for tha suassr with sn axpoctation of raoaiving in tha 
coBing yaar sn upwsrdly sdjustad aalary and ratum in tha fall to find that tha adjustaant 
had baan alisinstad. 

3. S. 1645 And Adaqusta Funding For Ths 
Fsdarsl Xndisn School Systa* - Paraonnal Coopansstion 
Coaparability Study 

Tha coBpanaation coaparability study callad for in Saction 1140(C) of tha Sanats 
proposal ia iaportant and long ovardua. My offioa* howarar* hsa thraa nmccma with 
tha proposed languaga. 

IOfn{mlltf.C98miW&f • as prasantly Hritt«n* tha proposal craataa two b«nchaarka 
for coaparing iXA aalariaa. 9slari*s in public achoola "naaraat tha iuraau fundad 
achoola" ara ona banchaark* "atato avaraga aalariaa" ara tha othar. Thaso baachaarka 
will nialaad. Xt ia falaa to assuaa thst a cottparison achool 'a aalary atructura will 
taka into account tha axtra coat factors uniqua to Xndian aducation aiaply bocsuaa 
it ia locatad "naaraat" th« MA achool. ty tha vaaa tokan* "atato avaraga sslsriss" 
will fail to raflact tha raal funding naada of Xndian •ducation bacauao tha Indian 
circuaatancaa ara not "avar&ga." 
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!! '^"^ • ^^^^•^^ vr^P th.t !• truly r«pr..«tt«tiv. of 

funding fq-^^tnmnf of tchoelt Mrvlng IndUn ehlJdrtn. A« th« c«m with 
MUry diff«r.ntUl propoMl prtvlOtt«ly dlscMMd* ont option U to vmitm th«t 
th« co«p«r»bllltr study um for co»p«rl»on public •chool ••iKy i«yo1. which mxc-d 
\ ?i! * —r •wwty-f IV. pw cont. of •!! public school Ml«ry imi. 

in th« tttto. 

Scnf t99 Oicm. A» prowntly conc«lv«d. tho propoMd otudy will coap«r« oo«pon> 
Mtlon onljr for th. BIA po.ltlon» thit curr«itly «ciot. Th.r. 1. • ItrgSr qu^icn. 
IT^JH' *T "''•^ th. oY«r.ll op.r.tln9 r.«)urc. 

^o^l .yItJ.? ' •<P»iY»l*nt to th. oy.r.ll op.r.tlng r..ourc. of th. public 

n.«.Ml!r**"?r^w"'*' •^'^^ "^^''•^ pcltlon. con.ld.r«J 

i J^i^"" •'^ .ItogothK fro. th. bja .chool. 

•pmdlng c.p.clty to fund th. following po.ltlon.. non. of which Ic found In our 
JIA «:hool .y.tw mvw though .tudmt «»rollMnt In th. two .y.tm 1. mimt .xectly 
^ Supwintwdwt/Currlculu. Coordln.tor. Illlngu.l Iductloa Coord- 

inator.. prof.Mloo.l 8u.ln.M lf«n.g«> (.usgM-rnt lnfor..tion offlcr). Md . fwlly- 
^"r^-*^ •Chool .y.t« .i«, hw .ub.t«»tl.lly .orl 

oounMlor Md cltMroo. .id. po.ltion« vtH . .ignlf lc«»tly iar9.r progru of m-Mrvlc. 
training «id drr.lop«.nt for th. prof.Mlonal .t.ff . Fln«lly. th. public Khool 1. 
fJt* r^Ziili'^.^r*''*"*^** »»«truct4on.l .upport function.. wcl> .. trw.port.tion 
for .ft.r Khool actlvltl.. wid fi.id trip.. 

£nftfnf9Sff..l«Mtf..^SfOH(t9D. Th. Soctlon 1140(C) .tudy .hould b. .xp«nd.d 
11, VmT.^ •n«lyi» of th. co.t «id f.MiblUty of l.pl««tlng. for both In.tructlon.l 
•nd .djjlnl.tr.tlv. p.r««,n.l. tru. p.rfon.no« bu«l oo«p.n«tlen .y.tM. m Bur..u 
^^lir^iJi -""TIJ"^!!!^"**'' "'"1^ including Arlron.. .r. l.pl«i«,ting 

i.ir^ PWfor«.nc. b«Md coBprnmion .y.tM. .ft.r having d.t.niln.d 

IZ Jru. r::, sntriu^./^""'* •^--""^•^ 

nr offic. .treogly .upport. th. Arlxon. cv.w l.dd.r inlti.tiv. md b.ll.v.. 
!**"'^!l!L."^?v • P**"^ ^•^•^ In<»l«n •chool .y.tM. V. nMd 

to rocognlx. th.t th. .xl.tlng f«l.r.l imrlt .y.tm i. in.dwju.t. for Mihool. b.cau.. 
th. wit incrMM. .r. .) too Mall* b) blmd.d with automatic atM Incra.M. which 
'^.?fir ''^l^'^J^^^'^J^ IT'it. .r^ c) not ti«I to .p.clflc ..pocU of th. .chool 
2tI^ir*tlJ!bi?Ist:r^ '"^'^ Progrw.* th.t will l.prov. in.tructlon.1 

outco.... r.t«blUhlng tru. p.rfor««ic bawd co>p«i«tlon will r*qulra a rovaaplng 
of P^J»<««1 jr-t- in Bur.au opw.tod «Aool. wd. for both Bureau op.r«t.d 

«»d BurMu fund.d Mhool.* .or. .onoy. 

4. S. 1645 And Ad.qust. Funding For Th. 
F.d.r.1 Indian 5chool SyatM - Conotructxon. lt.nov4tlon 
.nd EqulptMt 

u in Swrtlon 1M0<C) of th. 5.nata propoaol 

.tould b. .xpsndMl to con.ldM dl.p«rltl.. brt%##.n th. BIA and public whool .y.t... 
with r..p.ct to cplt.l outlay funding. •cnooi ar*^*-* 
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In •ddltion to th» u«u«l ctplttl outlay concarna «uch aa building conatructlon* 
taxtbooka. or buaaaa and vana. tha atudy •hould conaldar tha ralotlva availability 
01 funda lor tachnologi^a wh»ch will incr^aw achooi afl»ctiy«iaaa (coaputar ayataaa 
for adainiatration. claaarooa aanogwant and inatruction, inUractiva v»dao and a«tallita 
linka for raaota inatruction, dictation end photocopying aachina*. atc.>. 

Aa waa tha caaa with tha c©»pax »ity atudy partaining to funda for op«rationa. 
tha raviav of c«piUl outlay coap.*fl>ilit:- ahould conaidar public schoola having 
capital raaourcaa in wxcaaa of a givan parcmtaga. o«y ••vanty-fiva parcant. of all 
public schoola in tha atota. 

Additionally, tha study ahould conaidar optiona for d««ling p*raanantly with 
tha chronic ahortfell of building conatruction and ranovation funda in tha MA aya- 
taa/Thia ia a bedrock iaaua for tha fadaral Indian achoola and its solution will 
raquira ua to braak with old pattarna. Ona poaaibility. by way of •xaapls only, ia 
to aaulata tha prograa undar which tha Wnitad StaUa Dapartaant of Education undarwritaa 
a privataly oparotad Collsga and Wnivaraity Facility Loan Truat. Tha truat aalls 
long-tars bonda on tha public aarkat) tha bonda ara sscurad by tha fsdsral undarwritingj 
tha procaada of tha aala ara ussd to construct facilitiaa for univaraittaa. 

Tha Collaga and Univaraity Facility Loan Truat 'a lataat bond issua on Saptasbar 

23 waa for <126i995,000. 



On baheif of tha Tohono O'odhas p«>pla. I thank tha Cossittaa for thia opportunity 
to taatify. 



END 
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S, 1645 

THE INDIAN EDUCATION AMENDMENTS ACT OF 1987 

/ STATEMENT OF THE NAVAJO NATION 

Prepared for Submission to: 
Senate select Committee on Indian Affairs 
September 29, 1987 

This statement has been developed by the Navajo Nation in 
preparation for the hearing being conducted by .the Senate Select 
Committee on Indian Affairs on S, 1645, The Indian Amendments Act 
of 1987. The positions taken in this statement were developed 
after extensive consultation and analysis with represontatives of 
th& governing boards of BIA and tribally controlled Navajo schools 
in the Navajo Nation. Thus, while the position represented is 
that of the Navajo Nation, expressed by the Navajo Tribal 
Government, it represents a developing concensus among Navajo 
educators and governmental leaders concerning the appropriate path 
which BIA funded education should take if it is to more 
effectively ;3erve ^the Navajo people and all Indian people« 



S, 1645, and its companion legislation in the House ' 
Repre8en::ative8, H«R« 5/ Title VIII, represent a Congressional 
response to persistent problems which exist within the BIA funded 
school system* The Navajo Nation has been addL'-essing these 
problems for many years, working with representatives of our BIA 
school boards and contract school boards to obtain the commitment, 
services and involvement which we need within our BIA funded 
schools* Together we have sought adequate fiscal support , sound 
academic programs, responsiveness to the special programmatic 
needs of our children, program stability, adequate facilities and 
respect for tribal education laws and policies* In particular, we 
have sought a committment from the Bureau of Indian Affairs and 
its Office of Indian Education Programs to work with the Tribe and 
local school boards in developing an appropriate system of 
education for our children* 

In those efforts to work with the Bureau of Indian Affairs 
and the office of Indian Education Programs we have frequently 
been frustrated by the unwillingness to make a committment to 
improve these schools, or even to continue to operate them* We 
have encountered inequities in funding, failures of facilities 
maintenance, inability to incorporate tribal concerns into the 
academic program, decisions made without our involvement, 
excessive bureaucratic requirements and inadequate administrative 
suppor As a consequence we, and other Indian tribes and 
educaLiun organizations have looked to the Congress in this year 
when many education laws are undergoing a comprehensive 
reauthorization, to provide us with the legislative support which 
«e need to make the goal of Indian control of Indian education a 




190 



188 



S. 1645, Indian Education Amendments Act of 1987 
Comments of Navajo Nation 
Page 2 



reality. 

It is clear from reading both S. 1645 and H.R. 5 t-.hat 
Congress has heard us and that substantial reforms are now 
possible in the BIA funded education system. We applaud Senator 
DeConcini and the Senate Select Committee on Indian Affairs for 
addressing in such detail and with such consideration the needs of 
BIA schools and ribally controlled schools. We also applaud the 
(Efforts whicli hav. been made by the authorizing committees both in 
the Senate and the {fouse of Representatives to involve tribes and 
Indian organizations in the development of this legislation. 

> In reviewing the proposed legislation with our local BIA and 
contract school associations, the Navajo Nation has been guided by 
certain general concerns and principles: 

1. We have sought a firm commitment to the continuation 
of the BIA funded school system as an ongoing part of the trust 
responsibility of the government of the United States toward 
Indian nations and Indian people. 

2. We have sought a commitment from the BIA and from ^ 
the Congress to provide a high quality, culturally appropriate 
education in these schools. 

3. We have sought to assure that Indian Tribes exercise 
the greatest possible oversight and authority over the conduct of 
education in the BIA funded schools serving tribal members. 

4. We have sought to assure that the provision of 
educational services does not favor BIA operated schools over 
tribally controlled schools or tribally controlled schools over 
BIA schools, but allows Indian tribes to look to either kind of 
school to meet the needs of the Tribe's children, as the Tribe may 
determine most appropriate. 

5. We have sought to eliminate unnecessary red tape in 
the operation of tribally controlled schools while assuring that 
these schools are accountable to the tribes 2»nd children they 
serve. 

6. We have sought the establishment of a meaningful 
right of consultation in Indian nations and organizations, under 
such guidelines and requirements as will assure both the fact and 
the effectiveness of our participation in developing the future 
direction of BIA funded education. 

The proposed Senate Bill, S. 1645, addresses these 
concerns on many levels. In most cases, we have supported the 
basic design of the legislation and much of the specific language. 
W*^ have, however, developed some suggestions fur improving the 
legislation to conform more fully with the guiding principles 
stated above. 
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We believe that the process of review we have undertaken, and 
the level of involvement from our local school board 
representatives which we have obtained has oroduced a nupiber of 
concrete suggestions for strengthening this legislation. This is 
particularly so in the areas of parity between BIA and tribally 
controlled schools in regard to new starts and expansions , 
provision for administrative costs for tribal ly controlled 
schools, accountability of tribally controlled schools, and, 
especially^ in the atea of tribal governance and o\rer3ight of 
education in BIA and tribally controlled schools. 

We support the provisions of S. 1645 which prevent the 
Secretary of Interior from closing^ consolidating, curtailing or 
transfering any existing or authorised BIA funded school with out 
the approval of the tribes involved or the specific authorization 
of the Congress* A specific statement such as this is essential 
to attract qualified career-minded teachers and administrators 
into the ' BIA funded school system^ and to reassure local 
communities and the parents of students in these schools. 

We support for the most part the provisions of the Bill which 
secure key BIA education regulations from amendment or repeal for 
the present time. We do, however ^ recomroen(?, that the regulations 
in 25 CFR par.t 40 not be included in this general prohibition. 
The Navajo Nation has recently expended considerable effort 
reviewing the proposed BIA higher education financial assistance 
regulations* With other tifibes and Indian organi££tion8, we have 
raised certain objections to these ^regulations . We do feel^ 
however, that we have proposed some workable corrective language 
for those regulations and that, regardless of what happens with 
the current proposed regulations, some amendment of the existing 
regulations is essential if BIA scholarship funds are to serve the 
students who most need them. Beyond this, we do support the 
freeze on other key BIA regul .ioim, particularly the policy 
regulations, as an appropriate means of "buying time" while BIA 
conformance to the new consultation requirements is te3ted over 
the coming year. 

We support stong and explicit requirements for BIA 
consultation with Indian tribes and organizations. We have, 
however proposed new language to simplify the formal consultation 
process and to make specific provision for BIA consultation with 
Individual tribes and tribal organizations in regard to matters 
which affect their schools. 

We do support provisions to upgrade salaries of education 
personnel in BIA funded schools and to study the degree of parity 
between salaries in BIA and public schools. 

We support statutory language providing for new school starts 
and program expansions. We have proposed, however, new language 
incorporating both the general provisions In Title I on new starts 
and expansions and the language in Title II on starting or 
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expanrting tribally controlled schools. we have then made this 
langiiag© equally applicable to requests to start or expand BIA 
schools and requests for new or expanded tribally control schools. 
Out rationale is that Indian tribes themselves should determine 
whether their unmet needs can best be served through a tribally 
controlled school or a BIA school. They should not be compelled 
to seek new services through starting or expanding a tribally 
controlled school simply because the law on starting new tribally 
controlled schools is so much more favorable than the procedures 
for starting new BIA schools. 

Wo support the basic framework providing intergovernmental 
grants for tribally cont^rolled schools. We have, however, 
developed a number of concrete suggestions for making the newly 
proposed grant system more accountable and for expressing in 
unnistakeable terms the legitimacy of tribal government oversight 
of tribally controlled schools under this system* We support a 
statutory formula for administrative costs for tribally controlled 
schools. However, we have rejected provisions which H.R. 5 
contained which could have impaired ISEP funding to BIA schools in 
order to pay for administrative costs. We also support amendments 
to the formula in H.R. 5 which we believe will make it more 
workable and financially manageable. 

We support the concept of continuing authorization for 
tribally controlled schools* However, we have suggested language 
to strengthen and clarify the requirements of "satisfactory 
performance" by a tribally controlled school* We have also 
proposed language to make clear that the tribe authorizing a 
tribally controlled school has continuing jurisdiction to review, 
evaluate and reconsider its authorization for a tribally 
controlled school and to subject tribally controlled schools to 
the requirements of tribal laws, including education laws and 
standards. 

A particularly important amendment which we have 
developed would make it possible for a tribal government to seek 
an Intergovernmental grant to operate as a tribal education agency 
comparable to a state education agency in regard to BIA funded 
schools serving the tribe. This would be accomplished by 
operating under grant Agency education functions and those Area 
and other BIA education functions above the local school level 
which are comparable to the functions performed by a state 
education agency, in connection with this proposed amendment, wo 
also recommend that language from H.R. 5 setting aside funds under 
Title IV, Part B for the development and improvement of tribal 
departments of education be incorporated into S. 1645. The Title 
IV funding would be essential to assist tribal governments in 
planning for and setting up the tribal education agency structure 
and programs which would then be operated under the 
intergovernmental grant. 

Indian tribal governments must be botn authorized and 
expected to take the lead in improving the quality and relevance 
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of education In the 31 A funded school system. This was, we 
realize, part of the rationale behind the Assistant Secretary of 
Interior's Initiative to transfer control of BIA schools to 
tribes* However, the Assistant Secretary's Inltlatve, rather than 
EMPOWERING tribal governments, attempted to DICTATE to them the 
nature of their Involvement with and oversight of BIA funded 
education* Tht» Assistant Secretary sought to absolve the federal 

fovernznent of Its trust responsibility In regard to education of 
ndlan children, to "get out of the buiilness" of education. 
Tribal * governments were told that If they were not Immediately 
prepared to take on the full governance of th(^ BIA schools serving 
their children, those schools would slip out from their control 
altogether and be operated by states or third parties. 

What the Navajo Nation Is proposing In Its comments and 
amendments to S. 1645 is legislation which supports and empowers 
tribal governments to take the lead role In directing the course 
of BIA funded education within their nations without coercing 
tribes Into accepting one predetermined model for performing this 
role. We propose entrusting to tribal governing bodies and to 
tribal laws the primary decision regarding the extent to which the 
tribe will exercise oversight and governance over BIA funded 
education. Thus, we seek federal legislation which is permissive 
of and supportive of tribal education initiatives. At the same 
time, we propose language mandating the continued legal and trust 
responsibility of the Bureau of Indian Affairs In regard to Indian 
education. We seek to assure that no Indian tribe or local 
school board will be penalized for holding the Bureau to its 
responsibility to directly provide a high quality, culturally 
relevant education to Indian children who seek such services from 
the Bureau. 

S. 1645 and H.R. 5, Title VIII also address certain areas of 
concern in Indian education other than the funding and operation 
of BIA and trlbally controlled schools. We have also analyzed and 
developed specific recommendations regarding these sections. 

As stated above, we recommend that the language of H.R. 5 
regarding the reservation of funds under Title IV, Part B for 
development and Improvement of tribal departments of education be 
incorpoiated Into S. 1645. we nake this recommendation in order 
to provide the resources to tribal governments to research, plan 
for and enhance their assumption of the role of tribal education 
agency. 

We do NOT recommend incorporating language from H.R. 5 which 
would make determinations of eligibility for Title IV, part A 
funding depend on the decision of the parent committee and the LEA 
alone. We continue to be concerned with the dilution of scarce 
Indian education dcllars through "eligibility criteria** with no 
standards. Many students in our public schools need "special 
service?" and their needs should be appropriately addressed. 
However Title IV is to meet the needs of Indian students, and some 
safeguard is needed to assure that students who benefit from Title 
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IV ace truly identifiable as Indians culturally, genealogically 
and trlbally. In addition, we recommend that Title XV, Part A 
funds be available to all publically funded schools serving Indian 
students, including BIA schools, and that funding levels be 
adjusted to reflect this additional pool of students. 

We strongly support the language in S. 1645 creating a 
special program foe gifted and talented Indian students funded 
through Title IV. This represents a long overdue recognition that 
gifted and talented Indian children are generally overlooked and 
ignored by existing gifted/talented programs. We look forward to 
the development of new programs and research in this area with the 
support of this legislation. 

We do support the provisions of S. 1645 regarding authorized 
expenditures and funding authorizations for Navajo Community 
College. Restrictions on expenditure of funds for facilities 
repair has led to a continued deterioration of the two main NCC 
campuses. In addition, the existing funding arrangement has never 
met the goal of funding the true level of need at NCC. We would 
hope that these provisions are adopted by the Senate and 
incorporated into the final legislation in conference* 

We support incorporation of the Native American Indian 
Schools Act from H.R. 5 into S. 1645. This legislation provides 
an avenue for innovation by Indian tribes in the establishment and 
operation of new and experimental schools to meet the needs of the 
tribe's students which are not adequately addressed by existing 
schools and programs. 

We also support incorporation of the specific provisions in 
Part E of H.^. 5 for Native Hawaiian Education Programs, We arc 
pleased to seu distinctive programs being proposed for the Native 
Hawaiian population, coupled with specific funding aathorizctions 
and appropriations. Both American Indians and Native Hawaiians 
have significant and unique educational needs which are not 
currently being adequately addressed. It is unfortunate that in 
the past the federal government's approach to meeting these needs 
has been to set these two groups up to compete against eachother 
for access to inadequate Indian education funds. The recognition 
of Native Hawaiians as a distictive group with a need for their 
own supportive educational programs and resources is long overdue. 

Finally, we are recommending the specific inclusion of 
language in S. 1645 supporting the proposed alternative school at 
the BIA training facility in Continental Divide, New Mexico. This 
project, which has the full support of all key elements within the 
Navajo tribal government, has languished on the desk of the 
Assistant Secretary of Interior for over 5 years. The project is 
desperately needed. A recenu survey in Chlnle Agency in the 
Navajo Nation, conducts ^ under the direction of the BIA's Office 
of Indian Education Programs indicated an alarming drop-out rate 
for high school students in that Agency, and by Implication, in 
the Navajo Nation generally. An estimated 55% of the Navajo youth 
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between the ages of 14 and 18 are reported to be out of school and 
without a high school diploma. 

The Continental Divide alternative high school clearly could 
not address the needs of the entire out-of-school population. It 
is, however, an important pa*t of the total effort which needs to 
be raadp to reach these young people and offer them an opportunity 
to succeed. 

We seek specific language requiring the BIA to renew its 
lease with the U.S. Forest Service for the Continental Divide site 
and specific language requiring the BIA to initiate start up 
procedures for the operation of the school, including seeking and 
identifying needed start up funds. 

Again, we thank the Senate Select Committee for its continued 
support for quality Indian education, under the control and 
guidance of Indian tribes and Indian people. We hope that the 
recommendations made in connection with this testimony will be 
utilized to strenghen S. 1645 as a vehicle for meaninful education 
reform in the BIA funded system. 
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S. 1645 — COMMENTS OF NAVAJO NATION 

SECTION BY SECTION COMMENTS AND RECOMMENDED AMENDMENTS 

u .1!?^! conmentary is presented to complenent the testimony 

?lS?^n^?^^ ^^''^^S senate Select ComUtee SX 

'^^^f^S^ ^" ''^^^'''^ 1645. in this commentary, we 

1'^^''^^ regard to'^;rious 



^ r~ . witn reqara to var 

a^PnH^oS^o^^^i? legislation and will make suggestions for 

amendments which would strengthen and clarify the legislation 
We will also compare key provisions of s. 1645 and hTr? 

t Jl^^l 4^""^ indicate the preference of the Navajo hation in 
the case of inconsistencies between ti.e two bills. 



TITLE I 



Section 102, statutiorv Author i ty for Bureau Funded Schools . 
This section secures from unilateral bia rioenr** 

do^?tor?««°" ?f "^^rf". ex..sting BIA funafd^ohoolH^A 

^"".2"*^°"'^"'^. schools and dormitories and any 
schools or dormitories which may be established within the BIA 
funded system subsequent to the adoption of the bin. This 

IIa fnl^ded° ohnnf ^^"T *° ^^"^ assurance of continuity to the 
BIA funded school system and to secure for Indian tribes and 
Indian controlled school boards sufficient cont?ol^ver and innS? 
into school closur«^, consolidation and transfer decisions? ^ 

io:.M?"^ ^^tU^^^ ^^^"'^ ^" ^^^^ section is in regard to sec. 
102(3). This section seems to provide procedures for^h = 
Assistant secretary to follow in closing.^ "nso!!da^?ng *or 
transferring a BIA funded school - an acUvity which the relt of 
the section prohibits him from undertaking. We feel th!t 
affected tribes and school boards should be consulted even in 
those cases where tHe Assistant secretary is preparing to prSposS 
\ consolidation or transfer to the congress and 

le«etar??r cf ^?na "^^ts in the"" "Issflttnt 

t-lfr^^ carrying out a closure, consolidation or transfer 

watten°"''creates%.'"?'^°""'?- ^'^^ subsecUon?"''aI 

c'^eates the impression that there is a loophole to the 
prohibitions contained in subsections (l) and (2)? We would 
suggest the following amendments to this subjection: 

"(3) If the Secretary or any part of the 
Department of Interior, or of the Bureau, at 
any time, has under consideration or review 
proposing to thP. r- ongress or to any affor^oH 
Tribe an action gn biect to Paragraph i tT. 5? 
IS preparing t o undertake an action s..h 4o^ 4-^ 
paragraph (21 at the direction of the Congress 
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or at the request of an affected tribal 
governing body or bodle"s ^ the Secretary shall 
promptly report that fact to the affected 
tribal governing body or bodies and to local 
school board or boardr of the school or 
schools Involved* 

In addition, we recommend language at the end of this 
subsection stating: 

"Nothing I n th 1 s sub sect Ion sh a 1 1 be 

interpreted as in any way superceding or 

modifying the prohibitions contained in 
subsection (g) (2) of this sectioiT 



Section 103. Emergency And Special Situations , 

This section deals with two kinds of special situation 
which have not been addressed to the satisfaction of Indian 
tribes and organizations in the past several years unilateral 
decisions by the BIA to close a school facility for "safety" 
reasons, ^nd the failure of the BIA to provide an effective 
avenue for new school starts and programs expansions occurring at 
the initiative of a tribe or tribal organization. 

a. Emergency school closures for "safety reasons" . 

We support the concept of having the BIA rely upon an 
outside building Inspector to confirm the opinion of a BIA safety 
officer that a particular school facility is "unsafe" and must be 
closed. We support the creation of a preference for using a 
building inspector hired or designated by the affected tribe. At 
the same time, we feel that some parts of Section 103 (amending 
Section 1121(g), by creating a rew section (5)) could crecte the 
situation where the BIA was required to ignore an obvious safety 
violation on the say^-so of an unqualified inspector. 

Therefore, we favor the language of H.R. 5, Sec. 8103, 
which provides that upon notice given to the involved tribe, the 
BIA may utilize an apprrpriate county, state or municipal 
building Inspector to determine the presence of an immediate 
threat to health a.id safety even if the tribe has designated its 
own building inspector. This would not prohioit the tribe from 
conducting an inspection of its own. -'.t would not allow the BIA 
to close a facility based solely upon its own "in house" 
assessment of the situation. It WOULD permit the BIA to obtain 
another OUTSIDE opinion upon which to base its actions if there 
is a serious question about the validity of the tribal building 
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inspector's decision. 

We also favor an addition of language to the end of the 
proposed subsection (5) (b) of Section 1121(g) as follows: 

"Provided that nothing under this subsection 
shall absolve the Secretary or the Department 
from liability under the Federal Tort claims 
Act which might othervise apply for any loii 
or injury resulting from the maintena nce ~of 
unsafe conditions in a bIA or other appl icable 
federal facility"" 

We also particularly appreciate the addition of a subsection 
(C) to the proposed subsection 1121(g)(5) in S. 1645 which 
provides specific timelines within which the Secretary must make 
provision to reopen a school temporarily closed because of an 
"unsafe" condition, we would urge that this language be retained 
in the senate bill and in conference. 

expansions ^'^°^^°^°"^ "^^ school starts and program 

A new subsection (6) is also proposed for section 1121(g). 
This new subsection would require the Secretary to prescribe by 
regulation for new school starts and program expansions. While 
JIT^-K?^ il?^ ^^^^ section as tuch, we are concerned that 
within Title II of S. 1645 there are far more liberal provisions 
which spell out the procedures through which tribally controlled 
schools may be expanded or new tribally controlled schools may be 
f^^^w unintentionally creates a bias in favor of 

tribally controlled schools rather than BIA schools in any new 
school start or program expansion. 

We believe that a tribe should be able to determine for 
^oo® whether its new program needs can Kost effectively be 
addressed through a new BIA school or a new triballv controlled 
^ expansion of programs in an existing BIA 

school or tribally controlled school. For this reason, we have 
proposed new language to replace the proposed amendments to 
Section 1121(g)(6) in Section 103 of s. 1645, and the proposed 
procedures and criteria in section 206(b) for applications for 
new tribally controlled schools or expansions of tribally 
controlled schools to be incorporated into one section equally 
applicable to new starts and expansions of bI\ schools, contract 
schools and trib?^lly controlled schools. This language is 
cont-^ined in Appendix A to this section-by-section commentary, 
we recommend its incorporation into S. 1645. 
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Section 104. Dormitory criteria . 

We recommend that subsection (d) (3) of Section 1122 of the 
Education Amendments cf 1978, as proposed in this Section, be 
further amended to read as follows: 



"(3) By February 1, 1988, the Assistant 
Secretary shall submit to the Congress a 
report detailing the costs associated with, 
and actions necessary for, complete compliance 
with the criteria established under this 
section, and the costs associated with and 
actions necessary for appropriate altemativei 
to these criteria. ^ 



The language suggested would allow and encourage j.ocal 
schools to develop dormitory criteria better adapted to the needs 
of their students and the design of their dormitory facilities, 
and to have these alternatives included in the Secretary's 
report. We feel that the addition is necessary in light of the 
complaints of many school ofZicials and school board members that 
certain of the dormitory criteria do not produce an appropriate 
residential environment in the particular facilities and for the 
particular students involved at their school. 



Section 105. Enactmv-^nt of Recrulations . 

This Section preserves from amendment parts 31, 32, 33, 39, 
40, 42, and 43 of Title 25, c&ie of Federal Regulations. As 
stated in the testimony, we are generally supportive of this 
section. We concur in the decision of the Senate not to include 
part 36, Academic standards and Dormitory criteria, in this 
prohibition, since we believe that amendment may be advisable of 
this parr to make it conform better to the wishes of tribes and 
local school boards. A great deal of tribal and school input was 
ignored in the development of the final version of Part 36. 

At the same time, we would urge that Part 40 be deleted from 
the prohibitions included in this section. Part 40 deals \kith 
the regulations for post-secondary financial assistance. The BIA 
recent^/ published notice of intended rulemaking in regard to 
this Part. The Navajo Nation has prepared and submitted a 
comprel'.ensive commentary on the proposed regulations, while we 
have identified several deficiencies in the proposal, we have 
also found merit in them as well. We believe the proposed 
regulations should revised in some particulars. It is possible 
that an additional comment period on t.je revised draft should be 
permitted. 
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We feel, however, that Part 40 is in serious need of an 
overhaul, particularly if the scarca resources available for 
postsecondary financial assistance to Indian students tnrough the 
BIA is to be targeted toward the students most in need of such 
assistance and most deserving of special consideration from the 
Bureau of Indian Affairs. We feel it would be unfortunate if a 
process of revising Part 40 in consultation with Indian tribes 
and other interested parties was totally prohibited by this law. 

Another recommendation in regard to this section is to 
provide that it lapse two years after enactment. This will 
prevent the evil the section is designed to prevent, hasty 
adoption of ill conceived regulations undermining federal Indian 
education policy in the waning days of the current 
administration. It will assure, however, that after an 
appropriate period of restraint the Bureau is permitted to make a 
new start in working with Indian tribes and organizations to 
improve and refine the regulations governing Indian education. 
Particularly in light of the provisions of Section 110 regarding 
consultation, we would recommend placing a two year limitation on 
the prohibitions contained in this section. 

We support the inclusion of the language proposed for 
Section 1123(c) which specifically provides for waiver of 
regulations when the waiver is for the benefit of an Indian. 
This language is not included in H.R. 5. It should be included 
in the final legislation. 

We oppose the inclusion of proposed section 1123(d). The 
changes recommended would prohibit utilization of BIA 
postsecondary financial assistance funds for student loans and 
would remove the requirement of "one -forth or more degree of 
Indian blood". We believe that the decision of whether or not to 
utilize these funds to institute a student loan program should 
rest with the Indian tribe administering the program. 

Likewise we believe the blood quantum requirement is 
necessary if these funds are not to be hopelessly diluted by 
applicants whose connection with their tribe and their heritage 
is tenuous at best. There is little enough of this money as it 
is. It should be targeted especially toward reservation 
populations with a strong tie to ?nd identity with their people. 
The blood quantum requirement is one vehicle for focussing this 
program on the more traditional, reservation based population. 



S ection 106. Formula Modifications . 

This section is essentially identical to the provisions of 
sec, 8106 of H.R. 5. We support this section. We are 



20i- 



199 



S. 1645 • Section by Section commentary 
Page 6 

particularly pleased to see specific provision made for provision 
of residential services on less than a nine~month basis. This 
will provide funds for temporary boarding of students who wish to 
reside at home while attending school but who must board during 
bad weathf. . when their homes are inaccessible to the school bus. 

Section 107. Administrative costs 

This section and its counterpart in H.R. 5, Section 8107, 
have undergone extensive scrutiny in our preparation of these 
comments. H.R. 5, in Section 8107, provides a statutory formula 
for determining administrative costs in support of tribally 
controlled schools (whether operated under grants or contracts) . 
S. 1645 directs the Secretary to develop an administrative cost 
formula through regulations. 

We support the concept of a statutory formula. The 
Secretary and the Bureau have consistently failed to develop an 
appropriate formula for administrative costs or indirect costs or 
contract support during the more than 10 years since the 
Self -De termination Act was enacted and the 9 years since the 
adoption of P.L. 95--561. The recent proposal of the Assistant 
Secretary to provide a flat rate of 15% to all contracts 
regardless of size or need indicates a continued unwillingness on 
the part of the Bureau to deal fairly or realistically with the 
issue of administrative cost. 

The formula proposed in H.R. 5 is so constructed as t:o 
provide the greatest administrative cost rate to the smallest 
tribally controlled schools, which clearly need a higher rate if 
they are to generate enough administrative costs to operate 
effectively. As a school's direct cost budget increases, the 
formula decreases its percentage rate for administrative costs. 
This appears to be a very workable approach to this complex 
issue. ^ 

Nonetheless there are problems with the administrative cost 
formula contained in H.R. 5. By using the average direct cost 
budget rather than the median, it gives disproportionate effect 
to the budgets of schools at the extreme of the formula, an error 
which greatly increases the dollars needed to fund the formula. 
In addition, the proposed formula is linked for appropriations 
purposes to the Indian student Equalization Program 
appropriation. As a result, failure of Congress to appropriate 
sufficient funds for the administrative cost formula could reduce 
the number of ISEP dollars per weighted student Unit received by 
both BIA operated and tribally controlled schools alike. This 
could disadvantage BIA operated schools to benefit tribally 
controlled schools. 
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Staff from Navajo and other tribally controlled schools have 
met with representatives of the BIA and with Congressional staff 
to refine the original formula to simplify it and to address the 
two concerns we have raised above. The result is a new formula 
proposal which very clearly identifies thn criteria to be used to 
determine administrative costs and utilizes the median direct 
cost rather than the average direct cost as a benchmark. In 
addition, the version of this new formula which the Navajo Nation 
favors, separates the administrative cost appropriation from the 
ISEP authorization. 

We believe that the proposed administrative cost formula 
developed as a result of these new deliberations retains the 
benefits of a clear statutory formula while eliminating the most 
serious deficiencies. with this formula it will be possible to 
calculate exactly the appropriation which the Secretary of 
interior SHOULD be seeking for administrative costs. This will 
make it possible for tribes to advocate for and Congress to 
provide full funding for the administrative cost formula. 

The administrative cost proposal has two other valuable 
features in this regard, one is a phase-in of the new provisions 
t ^f®® period. This will assure that those schools 

which have in the past received more in indirect cost funding 
than they will realize under the formula will have time in which 
ihe loss. The other feature is the required 
study of administrative costs. This study will allow an 
empirical assessment of whether the administrative cost formula 
in fact generates the dollars it should for the administrative 
functions of tribally controlled schools. 

We have attached the new proposal for a statutory 
administrative cost formula to this commentary as Appendix b. We 
urge its incorporation into S. 1645 in place of the current 
Section 107. 



Section 108. Local Procurement . 

This section will strengthen the language currently in 
Section 1129 of P.L. 95-561, as amended, allowing a certain 
amount of local procurement by BIA school personnel without the 
necessity of competitive bidding. The Navajo Nation supports 
this section. We do note that the Bureau is already implementing 
a policy consistent with this section through a new BI/?I release! 
We believe, however, particularly ^iven the history of problems 
with obtaining local discretion in procurement procedures, we 
believe that there is a need for statutory protection for local 
procurement discretion. 
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Section 109. Coordinated Programs . 

This section allows tribal governments the flexibility to 
develop coordinated service delivery systems between BIA and 
public schools. The Navajo Nation supports this section since it 
would facilitate various proposals to improve services and make 
economies in the Navajo Nation by sharing transporation services 
and other appropriate support services between Bl. and public 
schools. We would suggest that the references to "BIA schools" 
be changed to "BIA funded schools" to clarify that tribally 
controlled schools nay also be included by a tribe in a 
cooperative agreement entered into with a local education agency. 
We would also add the phrase "(or/and] the local governing body" 
to the phrase "the Secretary [or/and] the Supervisor" where this 
phrase appears in proposed subsections (f) (2) and f (3) of section 
1129 of the Education Amendments of 1978. 

Section 110. Consultation . 

This Section deals with a matter which is critical to the 
success of BIA education and to the establishment of Indian 
control of Indian education. The BIA should consult with Indian 
tribes on all matters affecting the operation or future 
development of BIA schools. This is so not only because the law 
already requires it but because true, effective consultation will 
lead to better administration of BIA education. It is a waste of 
a valuable resource not to consult with Indian educators and 
governmental leaders who are familiar with local educational 
needs and conditions. 

Yet the Bureau and the Assistant Secretary have consistently 
failed to engage in any meaningful consultation with Indian 
tribes and Indian organizations. Section 110 attempts to remedy 
this situation by establishing a detailed, formal consultation 
requirement. We believe that the concept of regular meetings 
between the Bureau and Indian tribes and organizations is very 
positive. We suspect, however, that even the most dedicated 
tribal advocate will have a hard time keeping up with meetings 
every three months in different regions of the country. 

We are also concerned that these formal meetings must not 

relieve the Bureau of the obligation to consult with individual 

Indian tribes and organizations regarding BIA plans for their 
individual schools and education programs. 

Based upon these coiicerns, we have proposed a new Section 
110, addressing both the formal consultation procesr> through 
re9ional meetings and consultation with individual Indian tribes, 
school boards and communities. This proposed new section 110 is 
attached to this commentaiy ao Appendix c. We urge its adoption 
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as substitute language for section 110. 



Section 111. Indian Employment Preference . 

We have suggested a clarifying amendment to this ^^-ectlon to 
replace the exir.tlng section: 



" At 25 use Sec. 2011(f) (1) , after 
•respecting an , change 'employee* to 

•applicant* .*• 

"At 25 use sec. 2011(f)(2)(B), after *... 
any local* add * agency, or area 



Section 112. Personnel eompensatlon. Recruitment and Retention 

We are very supportive of this section. One great 
impediment to improving the quality of education in the BIA 
funded system has been the increasing disparity between salaries 
in that system and in the public school system. There is a real 
need to Improve salaries in BIA schools. This, together with a 
firm commitment to continue the operation of the BIA funded 
system will assist in attracting the kinds of qualified teachers 
and administrators who seek to achieve major career goals through 
a long term commitment to the teaching profession. 

Although we support the provisions allowing a salary 
differential to be approved in the case of a BIA school which has 
an impaired ability to recruit qualified teachers because of low 
salaries, we would point out that this section does not generate 
any additional dollars to the school to pay for the differential. 
It is our experience that our BIA schools and contract schools 
are in fact often forced to find ways to further reduce the 
compensation paid to their teachers and administrators, such as 
seasonal furloughs and other measures, because of inadequate 
funds. We would hope that some mrans could be found botn for BIA 
schools and tribal ly controlled schools to obtain the resources 
necessary to achieve salary parity with public schools when a 
sound distribution of the schools* ISEP funds results in salaries 
5% or more below state averages. 

We would also point out that, while salaries for 
teaching staff are often far below salaries of comparable 
personnel in the state public school system adjacent to the 
reservation, salaries of wage grade employees, under current pay 
scales are often unreasonably in excess of the prevailing rate in 
the surrounding communities, particularly in the case of 
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ewpXoyees who have been with the bureau for a number of years and 
enjoyed a nuMber of automatic pay increases. These salaries for 
employees with seniority may result in bus drivers who earn more 
than teachers, cooks who earn more than the principal. This 
situation is also in need of correction. 

In addition to the language already included in this 
section, we have developed some proposed amendments to 25 USC 
sec* 2011 vhicb we believe would complement and strengthen this 
section by adding the following new subsections to staction 112: 

"(b) Amend 25 Use Sec, 2011(a)(1) by 
including t!he phrase 'and sub-chapter IV* 
after the phrase 'after sub-chapter III*.** 

"(c) Amend 25 USC Se. 2011(h)(1) by numbering 
the existing subsection '(i)" and by adding 
the following i *v paragraph: 

»(ii) The Secretary shall also conduct a wage 
survey of compareUjle positions among the state 
school districts located on or adjacent to the 
Indian reservations which have BIA operated 
schools and shall develop an initial pay ncale 
for those position** formerly known as wage 
grade which . ' 'Ides for pay which is 
comparable to tb'^ average pay for comparable 
work in the ident *ied state school districts. 
Such a survey will then be repeated at five 
year intervals for the purpose of determining 
pay scale adjustments . * " 

"(d) Amend 25 USC Sec. 2-11 (n) (1) (A) by 
adding, after paragraph (iii) the following 
new paragraph: 

•iv. any activity performed under the 
supervision of education officials and funded 
through education.*" 

"(e) Amend 25 USC Sec. 2011(e) (1) (C) b: 
substituting ' herefore the following 
paragraph: 

'Educators employed in Bureau schools shall be 
notified by at least April 15 of each year 
whether or not their contract will be 
renewed. "* 
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Section 113. Definitions 



No« comments . 



Section 114. Indian Preference . 

We support inclusion of this section in the legislation. We 
long edvocated the return of Indian control to the office 
Indian Education. 
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TITLE XZ 



This titl'A orOAt«s a n«v syvtui for funding tribally 
controlllcd schools. A mymtrnm of ^ int«rgov«rraMntAl grant* 1» 
•vtabl IslMd i^ich voold assuM tha continuity o f tribal ly 
controllad schools unlass an intarvaning avant indlcatad that tha 
schools warci not s|i1:isfaotorliy Mating ..thalr aduoational 
objactlvas. This dlffars subslantialiy firom tha i currant 
situation of achoo.ls contraotad tmdar I L 93-638, Which vuat 
raapply for .^thair contract and obtain a na¥ parmisslon to 
contlnua oparatlons avary thraa yaars. 

Tha wavajo Vatlcn supports tha assantlal fraaavorfc and 
concapts of "this titla. Wa hava, hovivar/ suggastad soaa 
languaoa changao to clarify cartain sactions, vaka strongar 
provision for acadaaic and fiscal accountability^ dafina tha 
authority of tribal govam»wita ovar "tribaliy' controllad 
schools" f and proVida for grants to tribaa to undarta)ca stata 
aducation agancy typa functions in ragard to tha BIA fundad 
schools sarving tha triba. ' with thasa aaandxanta , va can 
strongly support this Titla. Ha do, hovavar, considar" cartain of 
tha amandaants abaolutaly assantial to tha intagrity and 
workability of tha Titla, particularly thosa strangthaning 
accoimtability and dafining tha authority of tribal govamsants. 



■ Sections 202 and 203. Conqraasional Findings and Paclaration of 
Policy . ' 

We suj^ort thasa two sections. Thay provide an iii{>ortani 
statement of tha assuaptions underlying this Title. 



Section 204. Grants Authoriged . 



a. Use of tha tern "grant" . 

This section creates the basic "grant" systea for triba lly 
controllad schools. Sone concern has arisen eibout tha use of the 
word "grant". Under P.L. 93-638 and within tha other 
departnents of the federal govanment, such as the Departaent of 
Education, "grants" signify short-tern, discretionary awards of 
aoney to accomplish a purpose of limited duration such as 
development of a plan, establishment of a pilot project, etc. 
Thus , the term "grant " is associated with impermanence , 
competition among applicants for limited funds and discretion in 
the funding agency as to whoa to fund and how much money to 
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prqvld«. Thmrm is « concern that th« sere us« of th« word 
"grant" will insidiously insinuats ths currant llaitations of 
fsdaral grants into ths procsss of funding tribally controlled 
schools. 

Ws undarstand and share tha concam ragarding tha tarn 
"grant**. k siMilur concarn axists with ragard to tl^a uss of tha 
iitord ",coi\tract" undar F-Lt. 93-638. Salf-datamination contracts 
>A haya l>aan ' unraasonably lialtad and haastrung by tha bia*s 

'g^ Disistanca on. traating tha» liJca othsr fadaral contracts for 

goods ., and sarvicas. Tha proouroaant contrac:b laodal has baan 
. 4: unraasonably \^ appliad, ito What is funda»an^lly an agraamant 

batvaan tvo govamaants ragarding tha fundinig and carrying out of 
assantial govamMntal sarvicas to Indian tribas. Undar thase 
circuBstancas it is . lagitisata to £«ar that tha tarn "g^.ant** usad 
^ in ragard to tha funding of tribally contfollad schools may ba 

Wa r^coaaand one .of tvo solutions for this situation. 
Xithar. a substitute for tha tarm "grant**, which carries no 
adva.r^e Connotations aust be eaployed, or the tarn **grant** aust 
ba defined^ in t^is Title U. a way whica unaistakaably 
distinguishes it from other federal grants. If an alternative 
' tera is, .to ba applied/ we racoaaand the word **agraeBent** as a 

substitute for grant. Even i^ this , term is used, wa believe a 
definition is required in this title. 

If the tera ** grant** ie to be retained, we recommend a 
definition siailar to the new definition of ** self -determination 
contract** conteined in the proposed Senate amendments to the Self 
Determination Act. Such a definition could read as follows: 

*** Grant* as 'used in this Title means rn 
InterqovemaMital aqraeaent entered into i 
pursuant to this Act between an Indian tribe 
or ■ tribal orcfanization and the Secretary of •» 
Interior for the purpose of asstirlnq that the 
" — tribe or tribal ottranizatlon has the authority 

and resources to plan, conduct and administer i 
the operation of a school- or of educational 
proqraas and services which are otherwise 
provided to Indian tribes and their members 
pursuant to federal law. No grant under this 
title shall ba construed as discretionary or 
competitive or subject to the limitations on 
duration or authority which apply to grants 
under other federal titles.** 
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b. Other considerations in the section . 

Subsection (c) of this section is unclear in H.R. 5 and too 
limiting In S. 1645. We have discovered that the original 
proposal for this subsection was Inaccurately reflected In the 
floor amendment to H.R. 5. We believe that there should be an 
absolute dollar limit on the moving around of funds generated by 
Individual school sites, but that a percentage limit of 5% for 
moving around funds could be too Uniting In case of combinations 
of very small schools. For this reason we recommend replacing 
Section 20<{c) with the following language: 

^Vcj In the case of a tribe or triba l 
crqanliation Which ""operates more than one 
school site under a grant, the operator may ' 
expend up to 10% of the funds granted, or 
$400,000, Whichever is the lesser amount, at 
school sites other than those at or for which 
the funds were generated. All funds must be 
spent at a school site covered by the grant on 
education related activities covered by the 
grant. " 

We would also recommend that the definition of school site 
Included In subsection (d) of Section 8204 of H.R. 5 be 
Incorporated Into S. 1645 as subsection (d) of Section 204. 



c. Grants for tribes to undertake performance of BIA 
education programs and functions comparable to those performed by 
state education agencies . 

Title II speaks exclusively to grants f^r direct operations 
of schools. In the case of tribal governments, however, there Is 
another education role which the tribal governments may wish to 
undertake In relation to the BIA funded schools which educate 
their children. This is the role of "state education agency", 
"SEA". The BIA currently plays many roles and performs many 
functions at the Agency level and above in regard to the 
operation of BIA funded schools, which involve the setting of 
Agency-wide policy, monitoring of program performance, prevision 
of technical assistance, administration of flow-through funds, 
management of education information and data, oversight of 
standardized test administration, etc. These functions taken 
together fill much of the role that a state department of 
education plays in relationship to local school districts of the 
state. 

In order to maximize the policy of Indian control of 
education which is so eloquently restated in the Congressional 
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findings and statements of policy in tiis Title, the governing 
bodies of Indian tribes must be abld to assume these roles and 
exercise this authority in regard to all th^ BIA funded schools 
serving exclusively or primarily (901 or more) children of that 
particular tribe. Tribal governments should not be relegated to 
competing with local governing boards for the hands-on governance 
of individual schools or creating a new layer of administration 
between the BIA and the BIA funded schools. Tribal governments 
should not be required to undertake i wholesale cingle contract 
or grant of school operations in order to play the essential 
adminir.trative and policy making role in regard to these schools. 

For this reason, we recommend the addition of a new 
subsection in this section specifically providing for grants to 
tribal governments to; assume responsibilities and perform 
functions comparable to state education agencies in regard to the 
BIA schools which primarily or exclusively serve their children: 

"(e) In addition to providing for direct 
program operation by tribal" governments or by 
tribal organizations authorir'ed by the tribal 
governing body, grants undt^r this title ntay, 
at the reguest of the tribal" governing body, 
be utilized to provide for t-.rxbal exercise of 
all program management functions (utilizing 
all program management pO/<itions) , at the 
Agency and Area office levels and with\n 
related offices of ' the Bu^'eau at any level, 
which are appropriate to tfi-i management and 
oversight of the BIA" funded schools 
exclusively or primarily seiying children fro m 
the particular tribe. Grant s shall be made 
under this subsection so as to enable the 
tribal government to exercise functions and 
oversight coqtparable to r. state education 
agency over those BIA funded schools which 
exclusively serve the trlb_e^ or which generate 
90% or more of their enrollment from members 
of the tribe." 



Section 205. Grants eligibility . , 

This section defines those schools which are eligible tc 
receive grants as trlbally controlled schools under this Title. 
If the recommendation made in rt^qard to Section 204 above 
regarding grants to tribal govern'ients to perform SEA functions 
is adopted, there is a need for so.tte additional language in this 
section to distinguish betwec.i grants for --.chool operations and 
grants for SEA- type management and oversight. 
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For this reason, we recommend that subsection (a) of this 
section begin as follows: 



In subjsection (b) of this section, the reference to Section 
206 of the Act should be amended to reflect the reference to the 
proposed section to deal with new school starts and program 
expansions of both BIA operated schools and tribaliy controlled 
schools. 

In addition, current subsection "(c)" of the section should 
be renumbered subsection "(e)" and should be preceded by the 
following subsections: 



"(c) Any application for expansion of an 
existing trlbally controlled school or for 
establishment of an existing BIA school as a 
tribally controlled school and expanding its 
program which has been submitted by a tribe or 
tribal organization prior to the date of 
enactment of this Act shall be reviewed under 
the regulations and guidelines in effect on 
the date of submission or the provisions of 
fthe section on new starts and program 
expansions as contained in Appendix A of this 
comiaentarvl , at the discretion of the 
applicant . 

"(d) The tribal governing body of an Indian 
tribe shall be eligible to apply for a grant 
under Section 204(e) of this Act. In 
addition, the Secretary shall provide by 
regulation for applications from consortia of 
tribal governments to oversee and manage the 
operation of schools within one area serving 
different tribes or schools serving more than 
one tribe." 



Section 206. Detenainatlon of Eligibility . . 

This Section Is In need of amendment to reflect the 
authority proposed to be added under Section 204(e) for tribal 
grants for state education agency management and oversight 
functions in regard to BIA funded schools. It Is also in need of 
amendment In regard to the new section proposed on new school 
starts an program expansions, in addition, other incidental 



"(a) To be eligible for school operations 
grants under this title, a tribally controlled 
school shall fulfill one of the following 
criteria - ... 
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clarifications of this section arc proposed. 

Subsection (a) of this section should be amended to reflect the 
addition of grants to tribal governments to perform state 
education agency functions: 

•♦(a)(1) Within 120 days after receiving a 
request submitted by an Indian tribe or tribal 
organization , f or eligibility under subsection 
(b) of section 205, or, in the case of an 
Indian tribe, an application under subsection 
(d) of section 205 , the Secretary shall make 
an initial determination of whether the 
applicant can maintain a tribally controlled 
school, or, in the case on an application by a 
tribe under subsection 205(d), whether the 
applicant can maintain a program of management • 
and oversight over the identified BIA funded 
schools and, programs through a triba l 
education agency . . . . " " 

Paragraph (2) of subsection (a) of this section should be 
amended to assure that a tribally controlled school will have its 
grant become effective by July 1 of the year in which it becomes 
effective. This is needed to assure time to prepare for the 
commencement of the school year: 

"(2) ... A grant shall become effective 
beginning with July 1 of the fiscal year 
succeeding the fiscal year In which such 
application is made, or at an earlier date, at 
the Secretary's discretion." 

Subsections (b) and (c) of this section should be 
consolidated into the new starts and program expansions section 
proposed in Appendix A, to this commentary. A short subsection on 
each should be developed to relate new starts and expansions of 
tribally controlled schools to the general provision on new 
starts and program expansions: 

"(b) Subaection fg) (6) of Section 103 r 
subsection of new section on new school starts 
and program expansions] shall apply t o 
recues ts by a tribe or tribal organization 
seeking a grant for a tribally controlled 
school program for which funds from the Bureau 
of Tndian Affairs have not been previously 
received. In addition to the factors 
p rescribed by paragraph (B) of subsection 
(g) (6) of section 103 to be cons idered~In 
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nakinq a detemination regarding an 
application for a new school start, the 
Sec retary shall detemine the appropriate ness 
iiT Hnnhiintiiiiig tU9 propOflPil n«w nn\\nn\ t.n n 
tribnllv controlled Mcliool ii» accoiUcnico whh 
the criteria prescribed in subsection (a) (1) 
of this section. Provided however, that the 
timelines prescribed in subsection (q)(6) of 
Section 103 for considering applications for 
new school starts shall apply to the entire 
application • process . 

w(c) Subsection (q) (6) (D) of Section 103 
fsubsection of new section on nev school 
starts and progran expansions] shall apply to . 
expan"slbna of the grade levels offered or 
modification . to the initial residential 
services by eligible tribally controlled 
schools I ^ or proDOsals'-f or expansion made in 
connection with an application by a. tribal 
orqanizAtion- to' operate a blA school qb a 
tribally 'controlled school under a grantT 
pursuant to this title. Provided, that the 
timelines 'prescribed in subsection (g)(6)(Dy 
of Section 103 for consideration of requests 
for program expansions shall apply to the 
entire application process . 

Amendment is needed to subsection (d) of Section 206 to conform 
it to the provisions of similar sections proposed for Section 103 
and Section 210: 

"All applications under this section shall be 

filed with the Office of the Agency Education 

Superintendent or Education Programs Officer 

or Area Education Officer, at the discretion T' 

of the Director of the Office of Indian 

Education Programs (hereinafter referred to as 

the "Office") , except that in the case of 

applications involvTng schools or programs 

serving more than one Agency, the Director 

shall designate an official above the Agency 

level to receive the application , and the 

calculation of timelines will begin on the 

date of receipt by the Office." 



Jection 207. Grauts . 
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This section has generated the grezstest degree of concern in 
our review of this Title. A considerable need was felt to 
strengthen both the provisions regarding satisfactory performance 
and the description of the authority of the tribal governing body 
In regard to a trlbally controlled school. In addition, there Is 
a need to deal specifically with grants to Indian tribes to 
perform SEA-type functions In regard to BIA funded schools 
serving the tribe. 

Subsection (b) of this section should be 2uaended by adding 
the designation "(1)" to the existing paragraph of the subsection 
and adding two paragraphs as follows: 



"(2) Grant renewal and continuation is subject 
to the authority of the tribal governing bodvT 
under such procedures as it may develop, to 
rescind, modify or place conditions upoiiTts 
authorization. Provided, that no grant shall 
be rescinded, modified or conditioned except 
for good cause and upon notice and an 
opportunity for an impartial hearing to th"e 
tribal organization affected, as provided for 
and determined by, the laws of the Tribe. The 
couirts of the trioe" have jurisdiction over 
questions arising regarding tribal actions 
under this paragraph. 

"(3) In the absence of tribal action to the 
contrary, the authorization of the tribal 
governing body shall be considered as" 
continuing In force. When a tribal governing 
body rescinds itg authorization for a tribaHy 
controll ed school, the matter shall be treated 
as a request for retrocession of a contract 
under p.l. 93-538, and the regulations 
peirtainlng to that procedure 25 CFR Sec. 
271.72, or its successor) shell apply . " 



Paragraph (1) of subsection (c) Of this section should be amended to 



"(c)(1) For purposes of this title, 
satisfactory performance by a triballv 
controlled school shall be defined only as i_ 

lil submission to the bureau and the 
appropriate tribal authority of the reports 
stipulated under paragraph (2) ; 



read: 
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(11) Satisfactory resolution of. audit 
findings, and coapletion of any corrective • 
action required by tne cognizant audit agency 
in accordance. vith agreed-upon timelines; and 

(ill) ono of the following: 

(A) Accreditation by a State or by a 
regional accrediting association recognized 
by the Secretary of Education, or candidacy in 
good standing for such 'accreditation under the 
rules of thci stcte or regional accrediting 
association, shoving that credits achieved by 
students within the Education programs are or 
will be accepted at grade level by a State 
certified or regionally accredited institution 
, provided that the Assistant Secretary for 
Indian Affairs may valve this requirement for 
a period not to exceed three years if the 
Assistant Secretary determines that there is a 
reasonable expectation that candidacy or 
accreditation vlll be reached vlthln that time 
and that the program offered is beneficial to 
the Indian students. 

(B) Accreditation by a Tribal Education 
Agency under procedures and standards adopted 
by the tribal governing body. Provided, that 
the Assistant Secretary shall report to the 
Congress on the accreditation stand.irds and 
procedures established by any tribe and made 
applicable to one or more tribally controlled 
schools as their sol> accreditation criteria 
in any year in which such standards arid 
procedures are adopted or significantly 
amended. 

(C) Acceptance of the standards promulgated 
under section 1121 of the Education Amendments 
of 1978, evaluation and performance under this 
section to be done in conformance with the 
regulations pertaining to Bureau operated 
schools by an outside evaluator chosen by the 
grantee and approved by the appropriate 
tribal authority , but no grant ee sh^ll be 
required to comply with these standards to a 
higher degree than a , comparable Bureau 
operated school. 



2lB 



214 



S. 1645 - Section by Section Commentary 
Page 21 

fD) A positive evaluation conducted once every 
three years , with the approval of the 
appropriate tribal authority tor performance 
imder standards adopted by th* contractor 
\' under the contract for a school contracted 

K»X- under P.L. 93-638 prior to the date of 

enactment of this title, such evaluation to be 
' conducted by an outside evaluator agreed to by 

the Secretary and the grantee, provided that 
upon failure to agree upon such an evaluator 
or at the request of the tribal authority , 
the tribal authority shall choose the 
evaluator or perform the evaluation. The 
S'^ cretary shall report to the Congress all 
existing standards in place in trlbally 
controlled schools authorized to remain in 
force by this subparagrai^i ^ 

•♦The choice of standards shall be consistent 
with sectiori 1121(e) of the Education 
Amendments of 1978 ; provided that the tribal 
governing body has the authority to require 
aTl tribally controlled schools authorized by 
the tribe to be subject to tribal lawT 
including tribal education laws and 
' standards. " 

In paragraph (2) of subsection (c), which describes the 
reports which must be submitted ^ we recoi^mcnd that the 
subparagraph (B) require an an nual audit, since the Single 
Audit Act requires an annual audit. 

In addition to the above language, we recom:nend that 
subsection "(d)** of Section 207 be renumbered "(e)" and that the 
followinCy subsection be added to the section: 

"(d) In the case ot a grant to an Indian tribe 
pursuant to subsection (d) of section 205 ^ 
- satisfactory performance shall be defined only 
as; 

r .# . 

'*(l> An evaluation every three years by an 
outside evaluator agreed to by the BIA and the 
tribe of the program performance of the tribe 
under the grant, consistent with the agree d 
upon scope of vor)c, together with satisfactory 
resolution of the evaluation findings and 
completion of any corrective action required 
to comply with the grant requirements, in 
accordance with agreed-upon timelines; 
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*U2) Satisfactory resolution of audit 
findings, and conpletion of anV corrective 
action recruired by the cognizant a udit agency 
in accor da nce with agreed-upon timelines; and 

"(3) Submission of the following reports; 

"(i) an annual financial statement reporting 
revenue a«icl expenditures as defined by the 
cost accounting established bv the tribo; 

"(ii^ an annual financial audit conducted 
pursuant to the standards of the Single Audit 
Act of 1984; 

"(iii) an annual submission to the Secretary 
of a report, briefly describing the programs 
and services provided under the grant; and 

"fiv) a program evaluation by an outside 
ent ity conducted pursuant to paragraph ( 1 ) 
above. " 

The subsection renumbered (e) provides for retrocession of a 
grant at the request of an Indian tribe. We recommend that a 
sentence be added to the end of this rnbsoction to read as 
follows: 

"A request by a tribe for retrocession of a 
grant to a tribal organization previously 
authorized by the tribe to operate a rripaily 
controlled schoo\ shall be preceded by the 
tribal administrative procedures prescribed in 
subsection (b) (2) of Section 207 of this 
Title, but shall not reguire completion of 
tribal ludicial procedures. " 

This subsection should also have language from the comparable section of 
H.R. 5 added at the end of the subsection as follows: 

"The Bureau shall providft to the tribe or 
I tribes served by a grant which is r^tro ceded 

I ^ not lesg than the same quantity andguality of ^ 

service as would have been provided at the 
level intended by the grant. " 

Existing subsection "(e)" of this section should be 
renumbered "(f)", and should be amended to read as follows: 
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"(f) The Secretary shall not make a 
determination of a lack of satisfactory 
performance or reassume a program until the 
Secretary providas notice to the tribal 
authority authorizing the tribally controlled 
schoo] or providing education manaqement and 
oversight functions pursuant to a grant under 
this title B giving the specific deficiencies 
which led to the negative determination and 
the actions which are need3d to remedy said 
deficiencies and allow ing such authority a 
reasonable and adequate opportunity to effect 
any remedial actions, .. 



Section 208. Grant Amounts . 

We are recommending some clarifying language for this 
section to specifically reference the authority of the tribal 
government to apply tribal education laws to the operation of 
supplemental programs in tribally controlled schools and ,o 
specifv that the regulations of the U.S. l>e]:)artfflent of £duca;tAon 
regar ■ ' the supplemental progreuns it provides tc the Bureau for 
admin ibt. acion in BIA funded schools do apply to these programs 
as they ara administered in tribally controlled schools. 
Therefore, we recommend that subsection (a) (3) of this section be 
amended by adding the following language at the end of the 
paragraph: 

"Provided .that regulations of the Department 
of Education governing Chapter I of the 
Education Consolidation and Improveroent Act 
and the Education of~ the Handicapped Act shall 
be applicable to the operation of these 
programs in BIA funded schools* Provided 
further that Iiylian tribes may subject - 
tribally controlled schools to tribal laws 
regarding these programs* consistent with the 
r equirements of the programs themselves. " 

^ffe further recommend, as a technical correction, that a comm^ be 
removed from the first sentence of subsection (b) and that the 
subsection read as follows: 

**(b) No grantee receiving a grant shall be 
held accountable for interest eam'sj on grant 
funds pending their disbursement for program 
purposes. ..." 1 
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We reconmend that subsection (d) from Section 
8208 of H.R. 5 be incorporated into Section 
208 of S. 1645 with modifications read as 
follows: 

"(d) The Secretary .shall make payments to 
grantees under this Act fn" three payments, one 
to be Bade no later than October 1 of each 
fiscal year, said payment to be one-half the 
aiaount paid to the grantee or contracto r 
electing to be.cov«r^ by this Act during the 
preceding fiscal y#ar> the second payment, 
consisting og one half ' the remainder to which 
said_grant— or contiactor is entitled for the 
current fiscal- year, to be made no later than 
Jan uary 1 of the fiscal y^ear;- and all funds 
renaining*" thereafter owed to the grantee or 
contractor to be paid no later than July 1 of 
the fiscal year> Tor any school for which no 
payment was nade in the preceeding fiscal 
year, the amount of the payment due Qctobor 1 
of the fiscal year shall be determined based 
upon the estimated site of the grant so as to 
achieve a distribution approximately 
comparable to that applied to existing 
grantees and contractors , except that an 
additional share of the expected funds may be 
included in the October 1 payment when 
necessary or advisable to permit most 
effective administration of the first year's 
budget. 



Section 209. Applicability of Other Statutes . 

This section integrates provisions of Title II with P.L.** 
93-638, the Indian Self -Determination and .Education Assistance 
Act. The specific sections include provision for audit 
requirements, penalties, wage and labor standards, personnel, 
<i£ieassumption and appeals. The House* Bill, HIH. 5 includes ^all 
these provisions except the section of the Self- Determination Act 
dealing with reassunption (Sec. 105). We recommend that 
additional language be added to thid section clarifying that 
reas sumption may not be had for any cause whiclt would not justify 
termination of the grant under the provisions of this Act. We 
also recommend additional language to remove the time limit; on 
federal employees electing to transfer federal benefits when 
, their employment is transferred from the jurisdiction of the 
federal government to the juris^Uction of a tribally controlled 
school. Finally, we recommend that the provisions on election to 
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operate under a grant or a self-determination contract be changed 
to allow such election to be made at any time. The section, as 
)^ amended, would read as follows: 

" 1^ All provisions of sections 5, 6, 7, 
105, 109, and 110 of the Indian 

Self-Determination and Education Assistance 
Act (Public Law 93-638) except those 
provlsicns pertaining to Indirect costs and 
length of contract shall apply equally to 
^ grants under this title. Except that; 

"(1) Reassuaptlon under Section ao9 may not be 
«I had for any cause other than one which would 

justify teralnation of a grant pursuant to 

Section 207 (e) of this Act and may not be had 
i unless the Secretary has complied with the 

• requirements of subsection fe) of Section 207 

of this Act regarding -not ice, opportunity for 

remedial action and provision of technical , 
assistance. ; and ^ 

"(2) The entitlement of employees who leave 
federal employment to provide a comparable 
service under the direction of a tribal 
organization in a trlbally controlled schools, 
as specified in subsection (e) of Section 105 
of the Indian Self-Deternination and Education 
Assistance Kctj to retain coverage, rights and 
benefits they , have enjoyed as federal 
employees shall not be subject to any 
limitations of date in regard to when such 
employees may leave federal employment for 
tribal employiflent without losing their 
employee benefltsT ' 

"(b) Contractors who have a contract under the 
Indian Self-Petemination and Education 
Assistance Act In effect upon the date of 
enactment may elect to have the provisions of 
this Act apply to such activity upon' notice to 
the Secretary and authorizing trilaal governing 
body^ of such election, provided that the 
election shall t»ecome effective no less than 
60 days after notice is given, or October 1 of 
; the fiscal year following the fiscal year in 

which notice is qivenj whichever is later, " 
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Section 210. Role of the Director , 

We recommend that this section be amended to read as 
follows: 

"Applicatioris for grants pursuant to this 
title and all application modifications shall 
b« reviewed and approved by personnel under 
the direction and control of the Director of 
the Office of Indian Education Programs. 
Grants involving schools or programs serving 
more than one Agency shall be negotiated with 
personnel above the Agency level . Required ' 
reports shall be submitted to education 
personnel under the direction and control of 
the Director 6t such office." 



Section 211. Definitions . 

We have already proposed an additional definition for this 
section — a definition of a "grant" under this Title which 
distinguishes such grants from the discretionary grants 
administered by various federal departments including the BIA and 
the U.S. Department of Education. 

In addition, we recommend the addition of language to the 
definition of "tribally controlled school" to clarify the 
relationship of tribally controlled schools to che tribal 
government : 

"(5) * tribally controlled school* means a 
school operated . by a tribe or a tribal 
organization enrolling students in 
pre~school up through the receipt of a high 
school "diploma or a generally recognized ^ 
eguivalent , which Is not a local educational 
agency as defined in this title and is not 
directly administered by the Bureau of Indian 
Affairs. such schoo?s are subject to the 
laws of the tribe which they serve, . includin g 
^ I education laws and standards, and, consistent 

with the specific reguirements of federal law 
shall conduct themselves in accordance with 
tribal requirements . 

Other Titles of S. 1645. 



The prepared testimony of the Navajo Nation on Si 1645 
which this commentary supplements addresses our concerns in 
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regard to the remaining titles of S. 1645 and in ragard to the 
titles of H.ft. 5 addressing matters other than those considered 
thus far in this commentary. We will not restate those positions 
here. We have considered Titles I and II. of this act most in 
need of a section by section commentary to supplement the basic 
testimony. We would 'urge that the concerns raised in our primary 
testimony regarding Title IV, gifted and talented students, 
special provision for establishing tribal schools, programs and 
services for Native Hawaiians, and provisions for adequate 
funding for Navajo Community College be given serious 
consideration in further deliberations on this legislation by the 
Senate Select Committee and by the Congress. 
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PROVISION FOR NEW STARTS AND PROGRAM EXPANSIONS 

We recommend that Section 103(g)(6) be amended by strlkino the 
language In the subsection and replacing It with the following new 
language: 

•'(6)(A) Whenever the Assistant Secretary on 
his Initiative proposes to establish a new 
6lA funded school or expand tne'programs in an 
ex^st^no BIA funded school, he shall consult 
with the individual Indian tribe or tribes 
affected, the cowwEunlties affected and the 
local school board. If any, as required by 
Section li0{b)(4) of this Act and shall obtain 
the concurrence of the appropriate tribal 



authority of the Indian tribe or tribes 
affected before coininenclng action on the 
proposed new school start or program 
expansion . 

(B) The Secretary, within 180 days after 
receiving a request by an Indian tribe or 
tribal organization seelcing the establ 1 shwenT 
of a new BIA funded school or BIA fundi.ig for 
a school for which funds f row the Bureau gT 
Indian Affairs have not been previously 
received, shall conduct an eligibility study 
to determine whether there is justification to 
naintain a new BIA funded school and shall 
make an Inital determination regarding both 
the proposed new school start Itself and the 
method of governance. In waking this 
determination, the secretry shall give equal 
weTghTTo all of the following factors: 

(1) Within the applicant's proposal: 

the adequacy of facilities or the potential 
to obtain or provide adequate facilltlesT 

geographic and dewographic factors In the 
affected areas; 

— adequacy of applicant's program plans; 

-- geographic proximity of comparable public 
education/ provided that no negative decision 
can be made primarily based on proximity of 
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such programs; and 

the wishes of all affected parties, 
including^ but not limited to students, 
families^ tribal governments at both the 
central and local levels. and school 
organizations; and 



(11) with respect to all education services 
already available 

— geographic and demographic factors In the 
affected areas; 

adequacy and comparability of programs 
al ready aval 1 ableT ' 

consistency of availabl e programs with 
tribal education codes or tribal feglsTatlon 
on education; 

~- the history and success of these services 
for the proposed population to be served, as 
determined from all factors, and not just 
standardized examination performanceT 



(C)(1) An application from a tribal 
organization under this paragraph (B) of this 
subsection shall be accompanied by an action 
by the tribal governing body authorizing such 
application. The application shall specify 
the form of school governance sought by the 
tribe, whether operation as a tribally 
controlTed school under a grant_, pursuant to 
this Act, operation under a contract pursuant 
to P.L. 93-638 or direct operation of the 
school by the Bureau. 

(11) In evaluating an application for a new 
start, the Secretary shall consider equally 
applications to establish and operate new 
schools as tribally controlled schools under 
grants pursuant to this Act, as contract 
schools under P.L. 93-638, or dS BIA operated 
schools. In evaluating an application to 
operate a new" tribally controlled school 
through a grant under this Act, the criteria 
established in Section 206(a) shall apply. In 
evaluating an application to operate a new 
contract school under a self-determination 
contract. pursuant to P.L. 93-638, the 
criteria established in that law and Us 
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contract shall ai 


)plY. Timelines for acting on 


an application t 


ror a new start under any form 



this subsection. 

(ill) Submission of information on the factors 
in paragraph (B)(1) shall constitute an' 
adequate submission for purposes of an 
application under this paragraph, provide? 
that the applicant may •Iso provide such 
Information relative to the factors_ In 



paragraph (B)(11) as it considers appropriate^^ 
Except as proyT?ed In subparagraph (v), a n 
authorization for a new ^t^^t^ whether by 



grant, contract or direct Bureau operation, 
shall become effective beginning July l~o? the 
fiscal year succeeding the fiscal year in 
which such appllcaton is made or at an earlier 
date> at the discretion of the Secretary? 

(1v) Whenever the Secretary declines to 
authorize a new school start under thiT 
subsection, the Secretary shall ~ 

"State the objections In writing to the 
tribe or trlbl organization wTtftin the 
allotted time, 

— provide assistance to the tribe or tribal 
organi zation 



"m stated 



objections. 



to 



overcome 



»>prov1de the tribe or tribal organization a 
hearing, under the same rules and regulations 
pertaining to the Indian Sel f -Determi natioTT 
and Education Assistance Act, and an 
opportunity to appeal the objection raised. 



If 



the Secretary fal Is to make a 



determination within iSO days of receipt of 
the application, such application is approved^ 
provided that in these cases, the neh school 
shall commence start*up operations 18 tronths 
after the date of application, or at dn 
earlier date, at the Secretary's discretion. 



(D)(1) Expansions of the grade levels offered 
or modification to initiate resTdontlal 
services which are sought in regard to any BIA 
funded school by an Indian tribe or by the 
tribal organization or local BIA school board 
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operating the school shall require an 
applica tion. Such application shall be by a 
tribe or be accompanied by an action of the 
tripai governin g oodv authorizing suclf 
applicat ion. The secretary, within l20 days 
after receipt of an application underThts" 
subsecti on Shall make a final determination on 
such application. Expansion or change of 
service s or programs wItMn grade igygis shafT 
not require Secretarial approval^ except/ in 
the ca se of a bia operated school, to thT 
extent such ap proval is required bv thP 
operating procedures of the b!A regar^Tng 
schools directly operated by the bureau. In 
reviewing all applications under thlT 
paraorapn. the S ecretary shall give gFuaT 
weight to appli cations made in regard to 6!A 
operated schools , schools operated under T 
contract pursuant to p,l. 93^638 and triballv 
controlled school s operated through grant s 
under t his Act. The Secretary shall g ive 
equal weight to the factors listed^TT 
paragraph (B) of this subsection and to the 
enhancement of the quality of tho overal l 
program offered i)y the applicant. Whenever 
the Secretary decl ines to a^ree to TFe" 
expansion propose a under this paragraph, the 
secrtary shal^ (11 state his objections TTT 
writing to the tribe, tribal organization or 
board in the a noted time. it\ pr ovTgF 
assistanc e to the tribe, tribal organi zTtTon 
or boa rd to overcome all stated objectioris7 
^"^ t3) provi de the tri be. trTbaT 
organiz ation or board a hearing under the same 
rules and regulation s pertaining to the IndTiF 
Self-Det erminatlon and Education Assistance 
Act> and an opportunity to appeD the 
objection raised. ^ 

(11) A modification to a ^r a^ it or contrac t 
pursuant to this Darao " « ph or ~the 
Implementation of an expanslor a blA school 
shall become effective beginning on July l"oT 
tjie fiscal year su cceeding the fiscal year~rn 
which such application is made, except that an" 
expansion involving more than two grade leveTs 
or thei r equivalent, or the additfon 57 
residenti al services to a program not now 
offering them shall become effective the later 
n f 12 months after the application or July 1 
'/ ^he fiscal year succeeding the fiscal yea? 
In whic h the appi icatlon is made, unless t fie 
Secretar y shal 1 authorize an earlier datTT 
Whenever the Secretary declines to modify a" 
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grant or a contract pursuant to this 
paragraph, the Secretary snail (1) state the 
Qb ^ftgt^Qn in wrU^ng to the tribe or tnpai 
orqafrlzation wUhin the allot ed tlwe. 17) 
provide assistance to the tribe or^rn)al 
organization to overcome »"i^^ stateo 
objections, and (i) Provide the trioe or 
tribal organization a hearing under the same 
rules and regulations pertaining to the Indian 
Sft'iNPeterminatlon and tducation Assistance 
Act. and an opportunity to app eal the 
objection raised^ 

it) A pplications under this par agraph shall 
L filed with the Office the Agency 
e ducation Superintendent or Education Programs 
officer^ or Area Education "ffjcer at the 
d isrection of the Director of the ~Office of 
In dian kducatlon Programs ^hereafter caned 
the"0ff1ce'> except that in the case of 
applications involving schools o r programs 
serving more than one Agency> the Director 
shall designated an official above the Agency 
level to receive the application , and the 
calculaton of the timelines win begin on the 
date of receipt by the Office^ 

(F)The Secretary shall include appl ications 
iaaoe under this subsection in his annual 
report to Congress made pursuant to section 
206(e) of this Act and shall incorporate such 
report Into his appropriatons regue st. The 
report shall show projected cost data for each 
application received since submiss ion of the 
previous appropriations request, and acations 
taken on each. including the principal 
objections to each application that was 
decl 1 nedT 

(61 The Secretary shall make such r egulations 
as are necessary for the implementation of 
this subsection. Provided. t hat such 
regulation shall not create any nmltatlons on 
new school starts or expansions beyond those 
expressly provided for in this Act . Provided 
further that the failure of the be cretcrv to 
adopt regulations under this subsection shall 
not justify the Secretary to deny , refuse. 
delay or otherwise place limitatio ns upon any 
application for a new school start o r a school 
or program expansion. 
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ADMINISTRATIVE COST 
read as folloHS; U-s-C. 2008) is amended to 

provide^'io' .n* '"*>i"' " appropriation,, 

indirect costt' o be"^ o.pS?e°d°''j;Ser°the ^<'f 

?o-^Se"Elnei?ai%?oTl-£b"1^ 

related administrative overheaHervir^ '?< P"^"" 

^nd-l^ '^a%r^r"^ur-t'^ef '""-"--^ — P"^?i'"r 

in "pport 0? co^paraM^R"" ""^^ <'^"" P^^"" f""^^ 

admin^st?Itive anS '?n3?J|c? cost?'"'"."''* "^e?""'- ^" P"vidin, 

divided by 

^ndS,^Ll!l2li:^: li.r.£Ct_co,^M3e added to the 
Pe?=ent^ge'r^?l"'^°°' ' --<'3"3ted a_dawn3txatw^=o3t 

for the' uliSerUnerrL'nr''?^*' definitions, 
reads: """"'"^'^ i" mathematical notation the formula 



U . t? |< J l rect cost ha se) * g.^nn , r. n„ , ^ate) 
(direct co^t base + $600,000)" — — 

s:;:!i-s:::KFHs;fis;::;rS-^^ 

accordance with the study or sJSd.es^i^ho ^ifH^"^"'' ^"^ 

(7) below. scuajes authorijfd under paragraph 
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"(D) Each such school's administrative cost percentage rate 
as determined under subparagraph (A) of this paragraph shall then 
be adjusted to four decinal points as follows: 

"(i) Where applicable ^ by the addition of an 'isolation 
adjustnent' percentage as defined herein. 

"(ii) Where applicabler by the addition of a 'multiple 
program adjustment' percentage as defined herein. 

"(E) Subject to the phase-in provisions in paragraph ( 6> of 
this subsection r this adjusted administrative cost percentage rate 
shall be applied in fiscal year 1989 and each fiscal period 
thereafter to each of the direct cost programs operated by the 
tribe or tribal organizationr funds for which are received fro» or 
through the Bureau of Indian Affairs, to generate an add-on 
allowance for the Administrative Costs of each such program for 
that fiscal period, as follows; 

"(i> For all direct cost programs operated by the tribe or 
tribal organization which share common administrative cost 
functions, funds for which are received from or through the 
Bureau, the percentage rate shall be applied to the total 
direct costs of each such program in the same manner as an 
indirect cost rate, to generate an administrative cost 
allowance, payable by the Bureau as lead agency from funds 
appropriated to and administered by the Bureau. 

"(ii) For other direct coat programs operated by the tribe or 
tribal organization which share common administrative cost 
functions with those in sub-paragraph (EXi) of this 
paragraph, from w>«itever source derived, this administrative 
cost percentage f^tt shall be allowable as a pre-determined 
indirect cost fate. At the option of the tribe or tribal 
organization, however, a multiple indirect cost rate system 
may be established instead, for such other programs, using 
accepted procedures for so doing. 

DEFINITIONS 

"(4) As used in this subsection: 

"(A) "Administrative cost' means the costs of necessary 
administrative functions which a tribe or tribal organization 
Incurs as a result of operating a tribal elementary or secondary 
educational program, which are not customarily paid by comparable 
Bureau operated programs out of direct program f jnds, but which 
are either normally provided for comparable Bureau programs by 
Federal officials using resources other than Bureau direct program 
funds, or are otherwise required of tribal self-determination 
program operators by law and/or prudent management practice. Such 
functions may include, but are not necessarily limited to contract 
(or other agreement) administration; executive, policy, and 
corporate leadership and decision making; program planning, 
development and management; fiscal, personnel, property, and 
procuremnt management; related office services and record keeping; 
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provide all required Adninistrative Cost functions, as defined 
herein* at the 'saallest' Tribal elementary or secondary 
educational programs. Subject to revision based upon studies to be 
conducted by the Secretary and reported to the Congress as 
specified herein* this rate is provisionally established as '50%'. 

"(F) 'MiniMua base rate' means a fixed administrative cost 
percentage rate which* using the formula in Section 1128(c)(3)* 
will assure adequate (but not excessive) funding to provide all 
required Administrative Cost functions* as defined herein, at the 
'largest' Tribal elementary or secondary educational programs. 
Subject to revision based upon studies to be conducted by the 
Secretary and reported to the Congress as specified herein, this 
rate is provisionaly established as '12%'. 

"(G) 'Multiple program adjustment'' means a percentage to be 
added to the base administrative cost rate established under the 
formula in Section 1128(c)(3)(A)* at the rate of one quarter 
percentum for each separate school in excess of one* and/or each 
Bureau program or part of a program in excess of those defined 
herein as 'Bureau elementary and secondary functions', which is 
operated by a given tribe or tribal organization under a 
self-determination agreement with the Bureau, and which shares 
common Administrative Cost services with the Bureau elementary ( 
secondary functions operated. . The percentage rate in this 
adjustment is subject to revision based upon studies to be 
conducted by the Secretary and reported to the Congress as 
specified herein* and is only established provisionally. 

'*(H) 'Smallest', 'largest' and 'program size'- of tribal 
elementary or secondary educational programs, are decermined by 
the aggregate direct cost program funding level for all Bureau 
funded (or administered) programs operated which share common 
administrative cost functions as defined herein, 

"(I) 'Standard direct cost base' means the aggregate direct 
cost funding level for which an administrative cost percentage 
rate equal to the median between the 'maximum base rate' and the 
'minimum base rate', as defined herein, will assure adequate (but 
not excessive) funding, usiir^? the fornula and procedures in 
Section 1128(c)(3), to provide all required administrative cost 
functions for the tribal elementary or secondary educational 
programs nearest that 'program size'. Subject to revision based 
upon studies to be conducted by the Secretary and reported to the 
Congi ,ss as specified herein, this funding level is provisionally 
established as $600,000 per year. 

"(J) 'Tribal elementary or secondary educational programs 
means all Bureau elementary and secondary t unctions, together with 
any other Bureau programs or parts of programs (excluding social 
services "pass through" funds and major subcontracts, consif uction 
and other major capital expenditures., and unexpended funds carried 
over from prior years) which share conmon administrative cost 
functions as defined herein , operated directly by a tribe or 
tribal orgamization under a self-determination contract or other 
funding instrument from the Bureau. 
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MANAGEMENT PROVISIONS 



"(5) Funds received as administrative cost allowances for 
tribal eleaentary or secondary educational programs nay be 
combined into a single administrative cost pool by the recipient » 
and thereafter no separate accounting by funding source shall be 
required. 

"(A) Indirect cost funds for other programs at the school 
which share common administrative services with tribal elementary 
or secondary cducationalprograms may be incorporated as part of 
such an administrative cost pool, at school option. 

"'B) Unspent and/or unobligated funds at the close of a 
fiscal periodf received in support of tribal elementary or 
secondary education programs, shall be carried over to be used in 
the succeeding fiscal period, without diminishing funds due undei 
this subsection for that fiscal period. For purposes of indirect 
cost carry forward procedures, any unspent and/or unobligated 
indirect cost funds included in an administrative cost pool at the 
close of a fiscal period shall be calculated as a pro-rata share 
of the remaining balancer based on the percentage of the pool made 
up by such indirect costs. 

"(C)The Secretary shall take such steps as may be necessary 
to seek reimbursement to the Bureau of administrative cost 
allowances paid in support of programs* administered by the Bureau 
on behalf of Indians, for which appropriations are made to other 
Agencies of Government, but shall not reduce payments of 
administrative cost allowances to tribes and tribal organizations 
as a result of the success or failure of such efforts. 

"(D) Funds received or due as an administrative cost 
allowance under the provisions of this subsection*, for Bureau 
funded or administered programs operated by a tribe or tribal 
organization under a self-determination contract or other form of 
conveyance, shall not be taken into consideration for purposes of 
indirect cost underrecovery and overrecovery determinations by any 
Federal agency, for any other funds* from whatever source derived. 



"(6) (A) During fiscal year 1988, the Secretary shall compute 
an administrative cost allowai ce* which shall be sublet ' tw the 
management provisions ^n paragraph (5) of this subsviion. for 
each new and/or continuing tribal elementary or oO'ondary 
educational program on the same basis as indirect. ' were 
com^iuted for such programs in fiscal year 1987. 

"(B> Beginning Oct, 1, 1988* the Secretary sha . . 'impute 
administrative cost allowances tor ail n*»w tribal e i^^men* .\ry or 
secondary educational programs using the fornula and :>>:-s<iures 
established in this subsection. 

"(C) Beginning Oct. 1,, 1986, the Secretary shall phase m the 



PHASE IN PROVISIONS 
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iapleMntation of the foraula established In this subsection* for 
ongoing trib*l eleaentary or secondary educational prograHSf by 
calculating an adjusted administrative cost allowance for each 
such ?ro?ra« using the formula^ and then further coaputing an 
administrative cost allotment for Fiscal Year 1989 for each 
affected tribe or tribal organization equal to the amount received 
in support of the ongoing tribal elementary or secondary 
educational programs in fiscal year 1987 (or fiscal year 1988 in 
the case of tribal elementary or necondixr/ educational programs 
initiated in that fiscal period) adjusted by one third of the 
difference between that amount and the allowance calculated using 
the formula. 

"(i) Beginning Oct. 1* 1989* the Secretary shall calculate an 
adjusted administrative cost allowance for each such ongoing 
program using the formula and procedures established in this 
subuectlon* as they may be amended prior to that date, ani 
shall further compute an administrative cost allotment for 
fiscal year 1990 for each affected tribe or tribal 
organization* equal to the amount received in support of the 
ongoing »:ribal elementary or secondary educational programs 
in Fiscal Year 1989. adjusted by one half of the difference 
between that amount and the allowance calculated using the 
formula. 

"(ii) Beginning Oct. 1. 1990. and each ye*r thereafter, the 
Secretary shall compute an administrative cost allowance, and 
allot funds thereby (subject to the availability of 
appropriations) . for all tribal elementary or secondary 
educational programs as defined herein, .'olely by means of 
the formula established in this subsecticii. as It may be 
amended from time to time. 

"(D^ During the period from Oct. 1. 1988 to Oct. 1. 1990. any 
Tribal c ganization which operates a school or schools under a 
self -determii-iation contract or agreement with the Bureau, for 
which the total funding for Bureau elementary and secondary 
education functions is less than half of the aggregate funding for 
these and all other Bureau funded direct cost programs so operated 
by the Tribal Organization, may elec;, nee for all either to adopt 
the Administrative Cost Formula herein, or to retain its prior 
arrangements for funding indirect costs for Bureau programs. 

STUDIES AND REPORTS 

"(7) (A) Beginning on Oct. 1. 1987* or upon the enactment of 
this subsection into law. whichever is later, the Secretary slriall 
conduct such studies as may be needed to establish an eapirical 
basis for determining relevant values, percentages, mileages, or 
other factors substantially affecting the required administrative 
costs of tribal elementary and secondary educa*" tonal prog^jams, 
using the formula established by this subsect . Such studies 
shall: 

"(1) Be conducted In full consul tat j * as defined in Section 
1130 of the Education Amendments of 8 (25 U.S.C. 2008). as 
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f?? ^^'^P" tribal organizations to 
J ?^ J^*/*""^*^^"^ with all national 

?r?>v.?^ J?*^^*" organizations of which such tribes and 

tribal organizations are typically aembers; and 

"(ii) Be conducted on-site at a representative statistical 
sample of the tribal elementary or secondary •dur*tinnAl 
progri^s identified in sub-paragraphs (cTTsTVeT, (F)" a^d ??) 
of th subsection, by contract with a nationally reputable 
Public Accounting and Business Consulting fir«; arvi 

oiiiil^^?*'^® account the availability of skilled labor, 

T^H^^"'^"?" automatic data processing services 
related Indian preference and Indian control of education 
r!!3-J!*?r??' . °ther market factors found 

substantially to affect the administrative costs an^ 
efficiency of each such tribal elementary or secondary 
educational program studied, so as to assure that all 
required administrative cost functions, as defined herein, 
could reasonably be delivered m a cost effective manner fS^ 
S2S?r*?*S h.^^S!"*"!' administrative cost allowance 

generated by the values, percentages, or, other factors found 
J?n,n? K studies to be relevant in such a formula. Judgements 
should be bttsc<i on what is pragmatically possible to do at 
fJ^?. location, given prudent management practice, 

irrespective of whether auch required administrative cos ^ 
functions were actually or fully delivered at these sites, or 
the study?^aid"' ^^^^ delivered inste^^d, during the period of 

"(iv) Identify, and price in terms of percentages of direct 
?^o?r??o«''°"*' general factors arising from geographical 
isolation, or numbers of programs administered, independently 
?LrS?™n?i5S f^^'JS" used to compute a base Administrative 
Cost percentage in the formula set forth herein. 

"(v) Identify any other incremental cost factor(s) 
substantially affecting the costs of required adninlttrative 
cost functions at any of the tribal elementary or secondary 
o?"S!nir??^ programs studied, and determine whether they are 
of general applicability to other auch programs, and (if so) 
how they may effectively be incorporated in such a formula 

than Ort^ i"^?Sflfl''°?^^^c^°" ^"^"^ studies, but in no case later 
k ?' Secretary shall report to the Congress the 
findings thereof, together with his recommendations for revision 

eltaMi^.S^ri; T '^^e'"*^ percentages, and other factors 

established by this subsection,, based upon such findings. 
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Proposed Alternate. 'e Section on Consultation 

Sec, 110 (a) Sectlor. 1130 of the Education Amendments of 1978 (25 
use 2010) is amended as follows; 

(1) by deleting "Bureau" the first time It appears and 
Inserting In lieu thereof "the Secretary and the Bureau"; 

(2) by Inserting "(a)" after the section designation; 
and by Inserting after subsection (a) as so designated the 
following subsection: 

"(b)(1) All actions under this Act shall be done In 
active consultation with tribes. 

"(2) For purposes of this Act, the term 
'consultation' means: 

(I) a process of meeting with tribes, Alaska 
native entitles and Indian and tribal organizations on a periodic 
and systematic basis, and 

(II) an ongoing process of meeting with 
Individual tribes, Alaska native entitles and Indian and tribal 
organizations regarding any plans, policies or decisions being 
reviewed or developed by the Secretary or the Bureau which affect 
or potentially affect the particular tribe, Alaska native entity 
or Indian or tribal organization . 

" ( 3) ( I ) Consultation conducted pursuant to 
subsection (b)(2) (I) of this section shall be undertaken through 
meetings conducted by the Secretary or his designees at least semi 
annually and shall be proceeded by notice given at least 30 days 
prior to any such meeting. Notice shall be given In the Federal 
Register, along with a list of topics to be covered. Meetings 
shall be held in different regions of the country so as to 
facilitate participation. During such meetings, department 
officials shall provide Information on all matters. Including 
budget Initiatives and discussions, all regulatory provisions 
which will be or are being considered for amendment or change 
within the next six months, all administrative changes affecting 
delivery mechanisms, and shall seek Input on all Issues considered 
Important by the Indian entities participating, including those 
Issues affecting pr.ograms In other Federal agencies. 

(II) Unless for clear and convincing reasons. 
Department officials shall give effect to the views of the Indian 
entitles Identified in paragraph (3)(l) above. No policy or 
regulation relating to matters for which consultation is required 
under this section may be initiated or changed or published in the 
Federal Register for comment as a proposed rule prior to such 
consultation . 

(III) While the Secretary Is required to consult on 
a more Individual basis with Indian tribes and entities as 
described In subsection (b)(4) of this section, no individual 
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consultation or discussion or procedure outside thQ meetings 
required by this subsection shall substitute £or these meetings 
mandated by paragraph (3)(i) above in satisfying the requirements 
of this subsection* 

"(4)(1) The Secretary and the Bureau shall keep Indian 
tribes, Alaska Native entities and affected Indian and tribal 
organizations informed of its plans and activities which affect or 
relate to BIA funded schools or education programs serving the 
particular Indian or tribal entities and shall invite active 
participation of affected Indian and tribal entities in the 
decision making process regarding changes to be made or needs to 
bo set in these schools and programs. Planr.ing by the Secretary 
or the Bureau above the local school board level for individual 
BIA funded schools and educational programs shall be undertaken in 
a cooperative and consultative manner based upon an open exchange 
of information and sriows. 

(ii) When planning construction or expansion of any 
school and when planning proposals to Congress for the closure, 
consolidation, curtailment or transfer of any school or school 
residential unit, the Secretary shall, from the initial stages, 
consult with the affected tribe or tribes and with the affected 
school board and school board organizations, Indian or tribal 
organizations and communities, and with those students, par£nt<« 
and staff who use the facility and shall incorporate the desire3 
of the tribal and Indian entities consulted into their plans to 
the greatest extent feasible. 



236 



235 



ECS-064-87 



A RESOLUTION OF THE 
EDUCATION COMMITTEE 
OF THE 
NAVAJO TRIBAL COUNCIL 



Endorsing the Position of the Navajo Nation Regarding 
the Indian Educaticn Amendtnents of 1987, as 
Contained in S 1645 and H.R. 5 



WHEREAS: 



1. The Education Committee is the standing coflmittee of the Navajo Tribal 
Council with authority and responsiblity to advocate for the Navajo Nation 
with the Congress of the United States in all matter* affecting Navajo Edcuation, 
ACMft-35-B4; and 

2. Both the U.S. Senate and the House of Representatives are considering 
legislation. Senate Bill 1645 and House of Representatives Bill 5, Title VIII, 
which will significantly affect the education of Indian children for many years 
to come; and 

3. The Education Committee, with the Navajo Division of Education and 
representatives of the Navajo Area School Board Association and the Association 
of Navajo Community Controlled School Boards, have made an extensive review 
of the provisions of both pieces of legislation in light of the identified 
education needs of the Navajo people and of Navajo Education laws and policies; 



4. The Education Committee has by vote of its nerobers taken a number 
of positions regarding the content of these two pieces of legislation, endorsing 
many provisions and seeking significant amendment of others and in some cases 
recommending totally new language to better address the education needs of 
Navajo children; and 

5. The Committee has been guided by the following principles and concerns 
in evaluating the proposed legislation: 



a. The need for a firm commitment to the 
continuation of the BIA funded school system 
as a ongoing part of the trust responsibility 
of the government of the United States toward 
Indian nations and Indian people; 

b. the need for a commitment from the BIA and 
from the Congre^^s to provide a high quality, 
culturally appropriate education in the BIA 
funded srhoo^^s serving tribal members; 

c. the need for assurance that Indian tribes 
exerc > the greatest possible oversight and 
authoi.^y over the conduct of education in the 
C!*^ funded schools serving tribal members; 



and 




236 



d. the need for assurance that the provision 
of educational services does not favor BIA 
operated school $ over tribal ly controlled 
schools or tribally controlled schools over 
8IA schools, but allows Indian tribes to look 
to e1tt>er kind of school to neet the needs of 
the Tribe's children as the Tribe luy 
deterrlne nost appropriate; 

e. the need to ellnlnate unnecessary red tape 
In the operation of tribally controlled 
schools while assuring that these schools are 
accountable to the tribes and children they 
serve; and 

f. the need to establish a meaningful right 
of consultation In Indian tribes and 
organizations. 



NOH» THEREFORE* BE IT RESOLVED: 

1. The Education Cocnmlttee of the Navajo Tribal Council supports and 
endorses the Intent of H.R. 5, Title VIII, and S. 164S to Increase Indian control 
of Indian education and to enhance the quality of education In BIA fun<!ed 



2. The Education Comlttee supports the testimony of the Navajo Nation 
regarding this legislation developed through a process of consultation with 
Navajo education organizations, and directs that this resolution accompany 
such testlaony when It Is submitted to the Senate Select Committee on Indian 



3. The Education Comnlttee respectfully requests the Congress of the 
United States to give careful attention to the testimony of the Navajo Nation 
and the sect 1on*by- section commentary prepared to accompfny that testimony 
and Incorporate the recommended amendments to this legislation Into the law 
as It Is finally enacted by the Congress. 

4. The Education Committee requests th^ Congress to continue Its careful 
oversight of Indian education to assure that the Intent of this legislation 
Is fully realized In its Implempntetlon. 



I hereby certify that the above resolution was considered at a duly called 
meeting of the Education Commftiee held at Window Rock, Navajo Nation (Arizona) 

at which a quorum was present, ami that the same was adopted by a vote of /, 

<n favor, 0_ opposed this 25th day of September, 1987. 



schools. 



Affairs. 



CERTIFICATION 
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Colville Confederated Tribes 



P.O. Box 150 • Ncspelem, Washington 99155 (509) 6344711 



September 24, 1987 



The Honorable Daniel K. Inouye, chalraan 

Select CoMBlttee on Indian Affairs 

United Statee Senate Haehlngton» D.C. 20510 

Re: S. 1645. the "Indian Education Aaendaents Act of 1987" 

Dear Hr. "halraan, 

He appreciate the opportunity to offer our coaaente on S. 1645 i 
the "Indian Education Amendaante Act of 1987." 

Along with other trlbee and organlzatlona throughout Indian 
country, we would like the Coaalttae to give eerloue conaldera- 
tlon to adding a provlelon In thla bill to elevate the Indian 
Education Prograae (lEP) to a level within the Departaent 
coaaenaurate with Ite reeponalbllltlee. 

Thle would Insure that this Adalnletratlon Is carrying out Ite 
truet reeponelblllty to Indian people and fulfilling Congres- 
elonal policy. 

Currently Indian Education Programs (IBP) are under the office of 
the Aseletanca Secretary for Elementary and Secondary Education 
(OESE). 

In six of the eight yeare it has been under OESE. that program 
hae had no permanent director. 

Thle has meant no program policy definition for Indian education 
and brlnge into queetlon how cloeely attuned to Indian education 
neede the Departaent can be. 

Lacking direction and policy* priority to Indian education le 
viewed aa quite low. 

Education epeclallste and admlnlstratora for this area are among 
the loweet paid m the Department. 
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Morale r^iffers and recruitaent of capable aanagera end special* 
iata cannot go forward. Frequently, staff and adainistrators 
fro« within the Departaent then have to handle Indian education, 
and thoy have little familiarity with Indian education program 
naoda. 

Restoration of the Office of Indian Education Programa to the 
level of Aaaiatant Secretary that other programs receive would 
enable the Department to represent the et^ucation needs of Indians 
nationally and would attract highly trained, qualified, and 
motivated Indian people to administer the programs. 

Ke hope the Committee will give serious consideration to this 
recommendation; the reorganization which took place several years 
ago, creating these problems, took place over the opposition of 
Indian people. 

Thank you for your time and consideration. 



Sincerely, 



Andrew C. Joseph, Vice Chairaan 
Colville Business Cotincil 
Colville Confederated Tribes 




ACJ:ca2 



TESTIMONY OF 
Lorena Bane, Executlv • Dlr<K:tor 
Association of Navajo Communit? Controlled School Boar<ls, Inc. 

Re: Hil. 3an4S. 1643 Indian Education Am^rutoents of 1907 



The Association of Navajo Communit7 Controlled School Boards, Inc. 
(ANCCSB) is vitally interested in this legislation. We represent eleven 
Contract Schools in the Navajo Area with a combined enrollment of 2600. 
HA. 5 and S. 1645 both addresses many of the critical problems, which our 
member schools face continually in trying to carry out the provisions of P.L. 
93-636 and P.L. 95-561, and to implement the congresslonally-mandated 
policy of Indian control in all matters related to education in the latter law at 
the conmiunity level. 

First of all, we wish to ejqpress our support and appreciation for the 
Navajo Nation's position of this legislation. It was arrived at through three 
fuU days of Intensive hearings and negotiation between representatives of 
bo'(h Contract and Bureau of Indian Affairs*operated schools, the Navajo 
Tribal Council's Education Committee and administrative staff of the Navajo 
Division of Education. It represents a genuine cousensus of informed opinion 
and Tribal governmental concern. 

In keeping with this Tribal position, we would offer the following 
comments and recommendations. 

To Section 107 of S. 1645 'Administrative Cost", we strongly urge the 
Senate to incorporate a legislated administrative cost formula, of similar 
nature to that proposed in HJ^. % instead of again calling upon the Bureau of 
Indian Affairs to develop one by regulation. The Bureau of Indian Affairs 
has had nine years since passage of P.L. 95-561 urged incorporation of the 
"overhead costs of contracted education functions' in the formula for Bureau 
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of itMBn Aifair8*fundtd schools, and Has not proposed solution to tbte 
proMtm. Instead, msr* appsars to t>o no consistsncy wnat*v«r in thit 
funding of such costs at fUstingsctio^, and t&o :^?rttary's rocentinittativ^ 
to fund an contractors, rsgardloss of size and program operated, at a flat 
15%, vmilo 'consisttnt*, st^t from tht supposedly *ncti* (i.e. t&ose ytith 
apparently adequate funding) in order to feed t&e "poor* (i.e. those the 
Bureau of Indian Affairs Has consistently denied adequate funding in t&o 
past). 

In snort, ^ question \rtietber the Bureau of Indian Affairs is eitlier 
competent to develop an equitable formula or trustwortby to do so ^ttiout 
hidden agenda, such as seeking to eliminate small contractors, as 
'imeconomical imtante'. 

Instead, we are Herewith suDmittlng a minor variation of the 
Admini5tr<itive Cost formula already proposed by the Association of 
Community/Trihal Scho^ for your consideration. It differs from Section 
9107 of H£. 3 in several regards: te) the language (sscxiHog the formula 
has been simj^ied by incorporating iables \vith clear operational definitions 
in place of other subsections^ the BiU; (b) it substitutes a fixed douar 
amount for the floating average of direct^ost funding introduced by nn, 5 
into section 1 125(c) (2) (A) Oil). The use of an average appears to be subject 
to too much variation unrelated to actual costs of adtoinistratlon for ongoing 
contractors; (c) it incorporates provisions for unbiased research and 
recommendations to the Oversight Committees estabUshlng formula values 
empirlcauy based on costs of delivering services in the field, and sets these 
values on a provisionally until such research can be completed; (d) it 
estabUshes a phase-^n provision, vmich limits the impact of the provisional 
values on both contractors and overaU costs until the necessary research can 
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he done to verify or cnange them. It differs from both HR, 5 and ACTS 
proposal, as follows: (a) it contains a broad statement oi the purpose of 
paying such Administrative costs in the lead paragraph; (b) it eliminates the 
use of the current ISEP formula, as a means of paying administrative costs, 
in response to the Bureau of Indian Affairs schools* fears that such a 
procedure would result in reducing their program funding in order to pay 
contract schools* administrative costs; (c) it bases calculations on a Direct cost 
Base in the Sftfifisa^ previous y^, instead of the immediate previous year, in 
response to the Bureau of Indian Affairs assertions that inunediate previous 
year data cannot be accumulated accurately in time for use in such 
calculations and projection of overall costs for appropriations purposes; (d) it 
exempts certain costs (now exempted from calculation of indirect cost rates 
and lump sums) from the Direct Cost Base; (e) it allows Tribal organizations 
for which elementary and secondary education programs are less than half 
of What is operated under self-determination agreements to choose to stay 
with the present system, instead of having an education formula become a 
"tail that wags the dog" for other Tribal programs. 

With these provisions, we were assured by representatives of the 
Bureau of Indian Affairs schools in the Navajo Area (at least) that any 
objections that they might have had to the HR. 5 version of a legislated 
formula had been overcome. We thinic such a formula is badly needed, and 
urge the Senate to consider this as an effective compromise version It may 
not be the "ideal" formulation, but wf^ believe it is equitable, verifiable, and 
useful tool to eliminate many of the problems in the present nonsystem 
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'Mr. Chairman and Members of the Conmittee: 



The Passamaquoddy xriba and Penobscot Natxon ire currently 
operating three newly constructed Indian contract schools on 
their respective reservations at Pleasant Point, Ind:.an Township, 
and Indian Island. Dp until FV 1987, all three schools were 
receiving both ISS? funding from the Bureau of Indian Affairs 
and Impact Aid funding. a consequence of the recent changes 

in the federal regulations governing Impact Aid funding e ligibilit-/ , 
the three schools in Maine,^ as well as a number of other schools 
through out' the country,, are experiencing signif ica.Tt reductions 
in school funding. While these reductions will no doubt be painful 
and require progranatic or other operational adjustments at many 
of the contract schools,, the Pasamaquoddy Tribe and Penobscot 
Nation are subject to unique federal legal constraints which make 
this option both illegal and unviable. 

After many years of intense litigation and pol-t: cal 
negotiation., the land claims of the tribes in Mair.e vere settled 
pursuant to two lacislative measures in 1980. The f.rst Act vas 
■*An Acz to laplanent tne :4aine Indian Claims Settla-^ent Act.,'* 
P.L. 1979 , c. 7:: (here^-^ai ter referred to as the ":iaine Inplenentmc 
Act'*). This Act vas enacted by the Maine Legislature and signed 
into law by the Governor of Maine on April 30,, 19 = 0. it encompassed 
the terT^ ' "onditions negotiated between the State of Maine 
and the tribes . 

The second Act was the "Maine Indian claims Settlement 
Act of 1980", 25 U.S. CSS 1721-35 (hereinafter referred to as 
the "Settlenent Act"). This Act encompassed the tripartite 
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agreement between the tribes, the State and the Federal government 
It also further clarified the operation of some aspects of the 
Maine Implementing Ac>: and tpecifically "approved, ratified 
itnd corfirmed* the provisions of that Act. 2S 'JSC $1725 (b>(l>. 



Pursuant to the Maine Zaplementing Act and the Settlement Act 
the tribes in Maine have the status of Federally recognized 

tribes but also the unique status of municipalities and 

are subject to state -criminal, civil and regulatory laws except 

for certain specified matters. The Settlement Act provi 

T^e Passamaquoddy Tribe* the Penobscot Nation* 
and their members* and the land and natural resources 
ovned by* or held in trust for the benefit of the tribe* 
nation* or their members* shall be subject tb the juris- 
diction of the State of Maine to the "extent and in the 
manner provided in the Maine Implementing Act and that 
Act is hereby approved* ratified* and confirmed. 

25 use S1725 (b) (1) . 

The Maine Implementin'- Act provides: 



Except as otherwise provided in this Act* Indian 
nations* and tribes and bands of Indians in t'!;4 State 
and any lands or other natural resources ownca by them, 
held in trust for them by the United States or by any 
other person or entity shall be subject to the laws of 
the State and to the civil and criminal jursidiction of 
the courts of the State to the same extent as any other 
person or lands or other natural resources therein. S C20'; 

...Th'i Passomaquoddy Tribe and the Ponoba^ot 
Nation within their "respective Indi.'n territories,... 
shall be sub3ect to .ill the duties, obligations, liabilities 
and limitations of a municipality of and subject to the 
laws of the State... S6206 1. 

a'he Settlement Act further provides; 

Except as other wise provided ir this Act, 
the laws and regulations of the United States which 
* are generally applicable to Indianj, Indian nations, 
or tribes or bands of Indians or to lands owned by or 
held in trust for Indians, Indian nations, or tribes 
or bands of Indians shall be applicable in the State 
of Maine, except that no law or regulation of the 
United States ... C } which 
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aff«ctt or preempts th« civil, criminal, or 
regulatory jurisdiction of th« State of Haine, 
including, without limitation, laws of the State 
relating to land use or environmental matters, 
shall apply within the State 25 osc $1725 (h) 



The senate Committee Report discussing this section 
of the Settlement Act states > 

Subsection 6(h) provides that, unless otherwise 
provided in this Act, the general body of Federal 
Indian law specially applicable to Indians, Indian 
nations, or tribes or bands of Indians, and Indian 
trust lands and natural resources shall be applicable 
to the Passamaquoddy Tribe, the Penobscot Hation, and 
the Koulton Band of Maliseet Indians, their members and 
their lands and natural resources, and to any other 
Indians, Indian nations, or tribes or bands of Indians 
within the State of Maine. However, the application of 
such Federal law is limited in that, to the extent 
provisions of such Federal law would affect or preempt 
the application of the civil, criminal, or regulatory 
jurisdiction of the State of Haine, such provisions of 
Federal law or I&jb shall not be applicable. 



The phrase '•civil, criminal, or regulatory 
jurisdiction** as used in this section is intended to 
be broadly construed to encompass the statutes and 
regulations of the State of Maine as well as the 
jurisdiction of the courts of the State. The word 
"jurisdiction** is not to be narrowly interpreted as 
it has in cases construing the breadth of the Public 
Law 83-280 such as Bryan v. Itasca County ,^ 426 U.S. 
373 (1976). Senate Qpt. NO. 96-957 at 30-31. 

From the foregoing discussion, it is clear that the 
Settlement Act specifies that the jurisdictional relationship 
between the tribes and the State of Main^ is governed by the 
provisions of the Maine Implementing Act. That Act specifies that 
the bribes are municipalities and subject to the criminal, civil 
and regulatory laws of the State (with limited specified exceptions 
n i r^^Iovant here) . The Maine Implementing- Act was ratified and 
confirmed by the U.S. pursuant to the Settlement Act. 
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Thus, because of the tripartite settlement agreement as 
encompassed in the Settlement Act and the Maine Implementing 
Act« the Indian schools in Maine, unlike Indian schools anywhere 
else in the country, must comply with state education standard** 
and requirements. 

The State of Maine recently enacted and has begun to 
implement the "Maine Education Reform Act of 1984'*, P.L. L984,, 
c. 859 (Dec. 11, 1984). The Act mandates that all schools in 
the State of Maine provide a su-bstantial ly broad education 
curriculum/ minimum teacher salaries, maximum student/teacher 
ratios, instructional staff development, long range planning 
and numerous other minimum but costly requirements. For example,, 
curriculum requirements include: Elementary Guidance programs; 
Gifted and Talented program?; Teacher Certification Support Teams 
Physical Education and Health programs; Fine and Performing ^rts 
programs,, and Special Education programs. Minimum teacher 
salaries begin at $15,500 and are graduated upward based upon 
experience, performance and education. All three Indian schools 
in Maine have a relatively high number of special needs students 
requiring lower student/ teacher ratios than is required for 
delivery of the basic curriculum. 

The State of Maine provides partial supplemental public 
school grant funding to the three Indian schools, primarily 
in support of the tribes'' secondary programs for reservation 
students who attend schools off the reservation and for those 
few non-Indian reservation residents. 

(4) 
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II schools fail to provide and meet the requirements 
mandated by the Maine Education R^^Jorm Act of 1984« such schools 
are subject to penalties and fines equal to whatever the school 
would have had to expen^ to be in compliance with State requirements. 
Thus, if the three Indian Schools in Maine are forced to drastically 
lay off teachexs, eliminate mandated Curriculum programs and 
take other measures which would result in non-conpliance with 
state standards, such action would only further cripple the 
functioning of the schools by subjecting the schoolr to fines 
and other legal action by the State Attorney General. 

The Instructional Program costs of the three Indian schools 
in Maine are in line with that of other schools in Maine of comparable 
size. Other municipalities have been required to meet the higher 
costs of education imposed by the Maine Education Reform Act of 
1984 out of sharply increased local property taxes. This option 
IS unavailable to the tribes in Maine given the Trust land status 
of the reservation lands. 

The Maine Indian Education Department has analyzed the respective 
options of ISEP versus Impact Aid funding and neither funding 
source would currently enable the Indian schools to comply with 
the State education standards. Standards which the tribes in 
Maine are legally subject to, (unlike other tribes throughout the 
country) , because of the provisions of the Settlement Act and 
Ma^ne Implementing Act. Given the unique legal status of the 
tribes in Maine, they are truely caught in a "Catch 22" situation. 
They ai*e subject to State lav and educational standards; neither 
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ISEF nor Impact Aid provide sufficient funding to comply with 

State education standards; and failure to meet such standards 
sub;iects them to a furtlior loss of State funding and other legal 

action resulting in a further crippling of their school operations. 

The shortfall in essential funding under ISSF for the 
three schools in FY 1988 is pro3ected at $397 000. Based upcn 
the unique legal status of the Tribes in Maine, both the House 

and Senate Appropriations Committees have specifically added 

$397,000 for Maine Indian Education in their proposed FY 1988 

appropriations bills. 

The House Appropriations Committee Report states: 

The funds for Maine Indian education are needed because 
of the requirements of the Maine Indian Claims Settlement 
Act of 1980, which made the Maine Indian schools subject 
to State law. As such, the schools must meet the require- 
ments of the Maine Education Reform Act of 1984, or be 
subject to penalties and fines. Up until recently, the 
schools were able to meet these extra requirements with 
the assistance provided under the Department of Education's 
Impact Aid program; however, new regulations have removed the 
school's eligibility for these funds. The Committee urges 
the Bureau and the authorizing committee to address this 
situation as quickly as possible. Until a longer term 
solution is found, the Committee has included the $397,000 
required for the three elementary schools to remain in 
operation and compliance with the law, for one-year only. 
House Report 100-171, at 43-44, (emphasis added). 

Based upon the House Appropriations Report language,, it i:? 
clear that their committment to earmark the necessary funding for 

the three schools is "...for one year only." The Committee 

specifically recommends that a "longer term solution" be found 

and **... urges the Bureau and the authorizing committees to 

address this situation as quickly as possible." 
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The Bureau of Indian Affairs has recently advised us that 
they have no authority to address the probleto absent a change in 
the authorizing statute. Therefore/ the only remedy available 

to the Tribes is to request that S. 1645 be amended in such a 

way as to ensure that tribal schools which are subject to state 

jurisdiction and thus state education requirements be funded at 

all levels sufficient to meet tho ;e requirements. We are therefore 

requesting that the ISEF formula be amended to require that 

ZSEF per pupil funding be weighted to the extent necessary to 

meet state mandated education requirements. 

The projected shortfall in needed ISEF funding for the 

three schools in FY 1999 is ?447,585 and in FY 1990 it is $437,873. 

Without this funding the three schools m Maine will not meet the 

state education requirements which they are mandated to meet and 

this will result m the loss of funding from the State of Maine 

and the imposition of fines by the State. 

The three schools, all recently constructed would be closed. 
Senator William S. Cohen, Senator George Mitchell and Co ngressworaan 
Olympia Snowe are all m support of the Tribal requested anendment. 

We thank you for this opportunity to present this testimony. 
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The Honorable Sidney Yates, Chairman 
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Interior 



B-308 Raybum House Office Building 
Washington, D.C. 20515 ;^ 



Dear Mr. Chaiman: 

V 

I an writin' " ' iquest your' careful consideration of the 
Passamaguodu ^oe and Penobscot Indian Nation's request for an 
appropriation of $396-, 621 for fiscal 1988 for the reservation 



In 1980 the passage of the Maine Indian Land claims Settlement 
Act (P.L. 96-420) and the Maine Implementing Act placed the 
tribes in the unique position of being federally recognized 
tribes as well as municipalities of the state. The tribal 
schools, therefore, serve as both Bureau of Indian Affairs 
contract schools and public schools. 

In 1984, the Maine State Legislature enacted the Maine Education 
Reform Act which requires all schools to go through significant 
reforms to increase their genaral standards of education. 
Schools which are unable to meet the new criteria are subject 
to penalties and fines equal to whatever the school would have 
had to expend to be in compliance with state requirements. The 
need to meet these requirements, along with the loss of 
Impact Aid for fiscal 1987 have placed the three schools in a 
serious financial bind. 

The tribes' are making a onetime request of $396,621 in the 
fiscal 1988 appropriations bill in order to allow the continuation 
of current education programs while they work to resolve the 
funding shortuge and develop a long range financial plan. The 
State's tribal leaders have met with your staff to explain 
the fiscal crisis facing the schools and have prepared a 
budgetary and legal analysis demonstrating the need for the 
requested appropriations . 

Both tribes have been making; significant strides in becoming 
self-sufficient, and they have placed a special emphasis on the 
education of their youth as part of their plan for self- 
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The Honorable Sidney Yates, chairman 
Page Two 
May 20, 1987 



sufficiency. Education is a key to the continued progress of 
both tribes, but without the requested appropriations they wjll 
be forced to take a large step baclcward. 

ITiank you for the time you and your staff have given to Maine's 
Indians and to the consideration of this request. 




MAnber Congress 
2Rd District, Maine 



OJS: jc 



WIUIAMS COKEN 
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United States Senate 

WASHINGTON. OC 20510 



July 7, 1987 



•Hie Honorable Robert C. Byrd, Chairman 
Senate Appropriations Subconunittee on 

Interior and Related Agencies 
SD-114 

Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

We are writing to urge your consideration of a request by 
the Passamaquoddy and Penobscot Tribes for an appropriation of 
additional funds in fiscal year 1988 for the reservation schools. 

The passage of the Maine Indian Land Claim Settlement Act 
<P.L. 96-420) and the Maine Implementing Act in 1980 placed the 
Tribes in the unique position of being federally recognized 
tribes as well as municipalities of the state. As 
municipal5''ies, they are subject to state criminal, civil and 
regulatory laws. The tribal schools therefore fall into the 
category of being both Bureau of Indian Affairs Contract Schools 
and public schools. 

In 1984, the Maine Legislature enacted the Maine Education 
Reform Act, which required all schools in the state to undertake 
significant reforms to increase the general standards of 
education. As a result of the Settlement Act, the Maine 
Education Reform Act applies to the Tribes, which are obligated 
to adhere to its provisions or face fines and penalties. The 
need to meet these requirements, in addition to the loss of 
Impact Aid in FY 1987, have placed the Tribes in a serious 
' financial bind. 

Enclosed you will find copies of the budget projections of 
the three tribal schools, which document the cost of school 
administration as well as the shortfall in funding resulting from 
the requirements placed on the Tribes. Also enclosed is a legal 
analysis of the current situation, prepared by the Tribes, which 
documents the legal requirements that have placed the Tribes in 
this unfortunate situation. We urge you to review these 
materials during your consideration of our request. 
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Honorable Robert C. Byrd 
July 7, 198? 
^age 2 



As you may know, the House Appropriations Conunittee included 
in its report to accompany the FY 1988 Interior Appropriations 
bill, H.R. 2712, language that sets aside $397,000 for Maine 
Indian education. The Committee recognised that the Maine Tribes 
are in a particularly difficult situation that warrants a one- 
time appropriation, so that during coming fiscal year the 
Tribes can determine a long-term solution to t.heir dilemma. 

We urge you to concur with the House and appropriate funds 
sufficient to meet the tribal schools* projected shortfall in 
FY 88. If you have any questions about this matter, please let 



Thank you very much for your attention to our requ3St. We 
look forward to working with you to resolve this problem. 

With best regards, we are 



us know. 




Wiiliam S. Cohen 
V United states Senator 



'George J. Mitchell 
United States Senator 
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Senate select Conmittee on Indian Affairs 
S. 1645 - DDIAN EDOCATiaJ AMETOMEMS OF 1987 
Public Hearing in Wadiington# D.C. 
Monday, SQ)t€rober 29, 1987 



TESTBCNy OP TRE HCPI TRIBE 



Chainnan DeConcini, nxsitoers of the Senate Se)>ect Comittee on Indian 
Affairs, my name is Ivan L. Sidney, Chainran, Hopi Tribe. We ^reciate 
the OE^rLunity to provide our camsents and concerns regarding S. 1645 and 
would like to sutniit this written testimony for the record as we are 
unable to present it in person. 

Hopi tribal raentoers recjard education as a high priority for our 
children and have consistently expressed an interest in this field as 
evidenced by our high parental involvement in local educational programs 
and projects. We feel the Indian ESucation Aroendroents of 1987 will, in 
general, help to improve the level of educational services currently being 
provided to our diildren. We would like to ccraaent on the following: 
1. statutory Aithority fnr faire an Piinripri Srhoolas As has been 
previously sutmitted to the Assistant Secretary for In3ian Affairs, 
the Jtopi Tribe does not support the budget initiativ-^s to transfer 
operation of the BIA sdiools to tribes or other third party entities 
at this time/ .lOr does it support the termination or curtailment of 
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any of its achools/ in particular the Phoenix Indian SdKX>l, without 
the es^ress ooiisent of tribal govrerning bodies. 

Although we are working on a cocpr^enslve educational afysten for 
Hopi, we feel that it is essential that Congress and the BIA allow 
for sufficient tine and funding to enable tribes to meOce the 
determination of their capability and desire to operate such 
sdvx)ls. They are best able to assess their ei}ucation2d needs and 
nust be allcwed to exercise that authority. 

Ttie tiioeline of a six month advance notice for any such consideration 
is not acceptable as it is too ^ort a period of tijoe to make all tlie 
necessary preparations. We' recornnend that this be done/ at a 
raininum, one full year in advance of the proposed effective date. 
Efa^ rgency and Special Situations ; We are particuleurly interested in 
the regulations which are to be developed regarding new schools and 
expansions and agree with the concept that decisions are not to be 
based on proximity to public education facilities. We look forward 
to the review/ooRznent period of these regulations. 
Dormitory Criteria a Wr are in agreement with the provision for 
allowing a waiver criteria of the P.L. 95-561 standards with a 
mandate for the BIA to report on re(^ired ccnpliance action. 
We strongly reccnmend that this same consideration be extended to the 
lay schools as well as the report. These sdtools should not be 
mandated to 2dhere to the standards without adequate financing to do 
so* The Bureau of Indian Affairs nust make previsions in not only 
tlieir FY 88 budget request, but in continuing fiscal years, to 
continually allow for coqpliance. At present, our schools are 
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inadequately financed to do so and require additional funding. 
RwTtn^t of RpyulationR i We Support the curtailment of the 
Secretary's authority to revise Indian Education regulations emd 
recomiaKl that additional language be added to ntandate tribal input 
on all future proposals for revisions/additions. 



proposed in regards to small school adjustment factors in that it may 
penalize the scnedler schools rather than assist thm. Although the 
additional weight factor for 7th & 8th grade students is positive, we 
feel the base level of funding for the Indian School Bjueilization 
Porroula (ISEF) W5T be increased. Current funding levels are totally 
inadequate to support our schools at the levels we desire/ much less 
allow them to meet BIA academic standards. Strong consideration irust 
be given to increasing the ISEF line iten allocation. 
AAnmistrative Cost t We support the proposal of adninistrative costs 
to be allocated at an actual need amount rather than a set rate. The 
differences between schools/ location/ isolation, etc. must be 
considered in determination of these funds and should not be 
established on the assuitption that all BIA funded schools are alike. 



equipment for school under $25,000 without ccrcpetitive bidding will 
greatly ert)ance the effective, efficient operation of our schools. 
ronsul tat ion s We would like to make the following reccninendations to 
this section - a) that the timeline of 6 months be increased to one 
year; and b) that a mandate of doamenting tribal/public input with 
minimum criteria of what constitutes "consultation" be establi^ed. 




[ tlon g V7e are concerned with the modifications being 




Provision foi acquisition of supplies ant3 
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We have found that the BIA will often confirm to Congress that 
"consultation" has occurred, but oftentimes, it is very snail and 
limited due to inadequate advance notice of coitoent periods, hearing 
dates, dissaaination of prqxjsed legislation and the fact that laudi 
of these "consultation" activities are done AFTER the fact. 
Conseqjiently, cur conraents are not considered at all, and the final 
regulations or decisions are the same as ones being proposed in the 
hearings. We do not consider this "meaningful consultation" and do 
not appreciate this well-neaning, but paternalistic attitude, of the 
BIA officials. 

Indian tolovment preference: We totally si5:port the study of the 
entire BIA school personnel policies and practices, in particular the 
analysis of wage conparisions. itis is long over-due. We are 
finding it increasingly difficult to attract and retain good teadiers 
when nearby non-BIA schools are able to cai5>ensate them at a hi^er 
salary. Review and revision of this entire section will do mudi to 
enhance the quality of services to our children. 
Self -Determnat ion ffCf^nt.n; We are pleased to see the availability of 
additional funds to contract schools for Liproving their educational 
services. We recacmend that technical assistance be made available 
at both the cqcplication and eward stage raU;cr than only at the 
rejection level. We si^^iort the concept of a three-year grant as it 
allcws for continuity of services and planning. 

Grant /to in t a; we totedly support the provision that ensures no 
reduction in funds can be made from prior amounts funded under 
contract authority. We have been continually subjected to reductions 
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in funds after Tcibes have assumed BIA progress yAii&t seems to 
inaicate the govemsent's uiviilusgness to fulfill their contract 
conmitsicnts* 



The Hopi Tribe sincerely appreciates the opportunity to address our 
concerns about S. 1645 - Indian Bduation i^oendDents of 198^. We will be 
happy to au^er ary questions you have on our ccoinents. 
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PREPARED STATEHEKT OF ROGER WILSON, VICE PRESIDENT, 
NAVAJO AREA SCHOOL BOARD ASSOCIATION, WINDOW 
ROCK, AZ 

I vith to thank the Senate Select Coa^ittee on Indian Affaire 
for proYidiDg public hearinge on thla iaportant piece of propoaed 
legislation. It is' vith lav aaking the vay it ia vith aany other 
thinga - Haate can and doea Mke vaate. 

Ve have b«en through a^ rather grueling experience vith thia 
bill, being very critical of aany of ita proviaiona and being 
aaverely criticised for being critical of it. 

Ve have vieved it as aoat iaportant for the Navajo Tribe to 
take a strong and very vell-conai£ered position on thia legislation 
vhich ve frankly did not believe to be veil thought out nnd 
balanced • 

Ve believe that this has nov occurred and the Navajo Tribal 
position ia one ve a'jpport. The BIA education aystea opera tea 
over one third of ita total achools including aore than one half 
of ita Bureau operated schools in Navajo Nation. Ve hope that a 
nev bill can be developed vhich vill be aore positive in its tone 
and constructive in its policy direction. The tribes, the Bureau, 
the school boarda, and the Congress are in this thing together. 
It is our job to aake this systea vork. 

Ve believe that the federal responsibility for education involvea 
a responsibility for ensuring quality education. 
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Ve believe that tribes cfto-becoae full partners in this endeavor 
but thot tribal authority muat go hand in hand with tribal respon- 
sibility. The BIA education systen Bust v*^velop a high degrt^e of 
credibility and that can cone only froa deaonstrating results and 
schools being held accountable. Ve believed the accountability 
factors in H.R. 5 to be weak and unworkable. The Navajo poaitlon 
would strengthen accountability, at leaat in those locationa 
where tribes have agreed to take a uore aubstantial role in 
accountability functions. Ve do not wish to see federal trust 
responsibility for education abrogated in the name of self • deteraina- 
tion anyaore than we want it abrogated in the naae of state 
responsibility . 

Ve want to enphaaixe two points which are included in the 
tribal testiaony but not included in H.R. 5 or S.1645. The first 
of these is the provision asking BXA school prograiis eligible for 
entitleaent funding under Title XV Psrt A. All other publicly 
funded schools, including contract schools, are entitled to tbia 
funding and we atrongly urge inclusion of a new provision in 
S1645 to do this. 

Secondly, we wish to draw your attention to the section 
which would put wage grade school enployees under the P.L. 95-561 
contract educator systen and provide for a aore reasonable aethod 
of establishing their pay schedule. 

Ve strongly request thet you carefully consider the positive 
changes in the Tribe's position and very carefully consider the 
long tera effects of the entire legislation. 

Thank you. 
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On b8h«lf of the membership of the National Indian School 
Board Aaeociation, I want to thsnk you for the npportunity 
^^^rf^^^.*^"***^ v°v^.* Indian Education Airendmenta 

'Tha National'nndian School Board Aaaociation »8 member-f f !" 

>i ' ' • . . . 

ahip conaiate of achool boards from Indian-controlled achoola— 
primarily BlA-operated and tribsl contract — from throughout 
Indian ccJntry. Our goal has been and continues to be to 
facilitate the Bureau-s Congreasionally-mandated policy of 
"Indian control of Indian affairs in all matters relating to 
education^. Ua feel this can beat be' accomplished through 
patents of Indian children serving on achool boards and 
parent committees in cooperation with their tribal governments. 

It is yith this policy in mind - that* ideas and recoraitan-* 
dationa resulting from numerous study and work groups finally 
-lUminated in first, HR 5, Title VIII, nd, eecond, S, 1645. 
.ineae propoaed Indian Education Amendments are j f urther^t\empt 
to assure thot the Bureau of Indian ^Affairs carries out the ' 
self-determination policies originally set forth in Public 
Laws 93-638 and 95-561. -* • . '^.tt . \, 

Because this organization was involved throughout ttdS 
development of the legislation, NISBA is basically in support 
of the legislation. This testimony will address those areas 
of the legislation where there are differences between the 
House and Senate version end areas which could benefit from 
clarification or expansion. 

Section 10 2. Statutory Authority for Bureau Tunued 

In light, of the 1988 BIA propoaed education initiatives, 
this section is particularly appropriate in order'^o assure* that 
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tcbooU «r. not lnTlat8rally;j*lo«>ed . tranaferred, etc. Houeuer.' 
.f.thi8 ».'ction »eflm4ipcprovid.5*(ocedure8 the, Aaaiatant . ' 

Us.cretsr) Uo * foliD^V" ^^^^^^^^ ' "^^^^ ^J^*": 1 

'"^saction prohibitVr^^^ Perhape, the addition^ 

''of tha follouing'language uould -jliminatB that impression: 

"Nothing. in thia aubaection shall be 
interpreted aa in any uay auperceding 
or modifying th^i prohibitions contained 
in aubsaction (g)(2) of this aection". 

S^ntlnn 103^ g«ernancv an- ^ ^r°-<'>'' 5itL>atlon8. Subsection 

(C) to the proposed* aubaectidn .1121 (g)(5) of S. 1645 providea 

specific timeJines^uithin uhich the Secretary must make pro- 

. vision to reopen s •school tampbrarily clcsed because of an 

. '«un8afe"'*condition. y Ue appreciate the addition of this language 

and rBcommand it be 'retained in the final version of this bill. 

IRA -nnrmi fnrv Criteria . This section eddresaes the 

need for uaiver requirements and possible alternatives - much'^t^e 

-same as originally' provided for in the academic standards. UeV^ ^ 

. suggest one further araandmant as follous: ^, 

"(3) By February 1, 19BB, the Assistant 
Secretary shall submit to the Congress a 
report deteiling the costs associated uith, 
and actions necessary for. complete compliance 
uith the criteria established "nder this 
section, «nri thH coB tfl associated uith fchd 
..tlnn" nfggraary f.or^ rnpriate alternaTive^ , . 
to thase criteria^ 
SBctton 105. Enactment of Regulations. Ue support this sec- 
tion and the inclusion of the language proposed for Section 1123 
(c) uhich specifically providea for uaiver of regulations uhen 
the uaiver is for the benefit of an Indian. This language ia not 
.included iu m 5. U should be included in the final legislation 
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*" Sactlon' 107. A^«lnia tratlv«" Coata . S. 1645 dirgcil th» Sacrs- 
tary to davelop an adainiatrative coat formula through ragulationa. 
Ua aupport the concept of a atatutory foraula. Howevar, ua racog- 
nlza aona of tha problaaa with tha foraula containad withJn HR.s/ , 
Including the coata within I3EP haa created aome anxiety for 
BU-operated achcols becauae inaufficient funda for the ad»iniatra-' 
tive coat foraula coCild^create a dieadvantage for BIA' operated'* ~ ' ' 
ichoola'. /' • " "^^^^r 

'•iJ-j '* S'" not^the.^original intent; but if therels.r'oow for ^'""^ 
terpretation, there ia a need -for clarification in. the beginning.-i 




^ by naking the adainiatrative cc^tj foraula\!a aub-actiwity of'ISEP^- 
much the aaae aa tranaportati'on and achool^board'^oxpenaea^are***'''^ ''^ 
currently handled. -^Thia puts tha dollare under the ;bf f i<:aLof .:t ^ 
Indian Education Programa, ties the distributio i/allocation to^ . 
ISEP, but doaa not potentially harn ono.gro'V of achoola to bene- ^ 
fit another. 

Ue aupport theidea of a three-year phaao-in proviaion. 
Ue alao support the idea of the Secretary conducting* appropriate 
studiea to eatabliah an enpirical baaia for determining valuea 
uaed in the formula. 
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Q^^Mnn 112. Personn el Coniepnsati ^ Recruitment, and 

further reS.SationS.bo ;£>ncluae dn:the study of . . 
salaries, a'^Wagi' survey o£>janitorial and ;»ok*s wages.' 
The current situaUou is that often times these workers make 
Bore than the teachers and principals because of the way in 
Which wages are now established. The survey should be ai«ongst 
comparable positions within state school districts and wages 
should be e8tablis..«d a-cordingly and placed under the contract 
systeL. so that school boards/local schools have nore control 
over the hiring of these positions.' 



i. •'• 



Again. ;ihank you for taking'xtae to hear -our concerrs. 



ERIC 



2€8 



r 



267 



po Bo<eoooe 

07)99 



Indian 
School 
Botid 
Association 

505/884-6820 



NATIONAL INDIAN SCHOOL 80AR0 ASSOCIATION 
AND 

ASSOCIATION or CONTRACT TRI8AL SCHOOLS 
Joint Testimony 
8eror9 the Joint Ccononic Committee 
1988 education Initiatives 



September 4, 1987 



Presented by: Carmen Cornelius Taylor, Program Director 



ERIC 



2ea 



268 



on behalf of the membership of the National Indian School Board 
Association and th« Association of Contract Tribal Schools, I 
u.nt to thank you for the opportunity to testify today on con- 
c^ns anS issues Which impact BIA-funded schools The National 
Indian School Bgtrd Association's membership consists of school 
boSrSs from Indian.co.itrolled schools - primarily BIA-operated 
and tribal contract. In addition, the associate membership is 
comprised of Indian parent committees and tr ibal education com- 
mlttais. ne«ber schools are from throughout Indian country and 
include five day schools here in Neu 'Mexico, Our goal has been 
and continues to be to facilitate the implementation of the 
Bureau's Concressionally-mandated policy of "Indian control o*' 
Indian affairs in all matters relating to education". This is 
bast accomplished through parents of Indian children serving on 
school boards, and parent committees in cooperation with their 
tribal governments. 

The recent edu;:ation initiative proposing to force tribes to 
contract the operation of all BIA schools or have BIA contract 
then out to public schools or other non-Indian entitities, 
actually negates Indian control. "tocal control" is best de- 
fined by the community in which the school is located. Public 
taus 93-63B and 95-5&1 and subsequent amendraents were passed to 
facilitate control of education by Indian people. If there is 
a problem With the system, it is that the Bureau has failed to 
implement various sections of the laws designed to improve the 
quality of education for Indian children. 

PubUc tau 93-63B requires the Secretary to contract any portion 
of the BIA program to the Indian tribe(s) that it serves, ir the 
T ribe(s) so request . Because of deep misgivings on the part of 
some tribes, BlA*s implementing regulations include specific 
acDurances that "it is the policy of the Bureau not to impose 
sanctions against an Indian tribe for either contracting or de- 
clining to contract" under Pt 93-36B. 

In other words, tribal governments already have the option to 
contract if they so desire. The number of schools contracted 
by tribes is incraasing each year in spite of considerable 
obstacles placed in the path of potential contractors. The 
contract support system is unstable and seems to get less so 
with each budget cycle. While it is partially true that an 
initiative such as the Assistant Secretary proposes might 
serve as a stimlus to contract now before the opportunity is 
lost, such contracting might also prove to be hastily done and 
poorly implemented. It has recently been brought to my atten- 
tion that some tribes have approached the BIA for planning 
dollars under 638, but have been told that there are no planning 
dollars available. It appears that this is one area where BIA 
could encourage tribes to contract their programs — by providing 
planning and start-up costs to assure a successfwi transition. 

Although the Assistant Secretary has stated that academic per- 
formance i^ not the mair. justification for this initiative, he 
has frequently made reference to students m BIA-funded schools 
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"receiving a substandard educatiot<" and has cited some test 
scores. Houevar, uhan looking at test scores, ue must be 
cautious because the Bureau's scores include an axtimated 
5,000 speciel education students in its test score enalyses. 
the CTB/ncCrau 19B5 Nerietive Report states that . "overall the 
scores indicate thet the improvements in achievement uHh respect 
to nationel norms reported from 19B2 to 19B4 continued in 19B5", 
The improvement "from the 19B4 scores uas the greatest in the 
upper grades". 

It is ironic that the BZA identifies many schools as having 
initiated neu, unique and innovative progrcms and at the sane 
time proposes to turn these schools over to alternative educa- 
tional dfflivory systems. In feet, the BZA — on page 36 of its 
budget justification for FY 19B8 — stetes the "objective of the 
school operetions programs are; .(l) to provide high quaUty basic 
educetional end residentiel pro^rai-s to Indian students not 
served'by public or sectarian schools...". 

There eret in feet, neny. high quelity BIA-funded schools uhich 
•exist and er* doing meny -innowettve things. Test scores are 
improving, the number of eccredited schools increeses each yeer, 
end locel school - boerda are teking hold of their leedecship 
roles end ere shouing reel concern over the quelity of programs 
in their schools. A recent survey shous that 59X of the schools 
ere either state eccredited, regionel accredited, or both; end 
another 22X have epplied for eccreditet ion end are in some stege 
of that process. There are numerous success stories: right 
^•'!! ^" ""xico. tuo schools uill receive formal recognition 
in October as part of the Department of Educetion's Netionol 
School Recognition Program: one contrect school -» Senta Fe 
Indien School and the BZA opereted school is Ozilth-ne-dith-hle 
Community School in Bloomfield. Three BIA fendad schools elso 
recel>dd auards for having Exemplary Chapter I Projects: egein. 
tuo here in Neu Plexico — Sante Fe Indian School end Uingatr 
Elementery School, end enother contract school in the state of 
North Oakote. Zie Oey School continues to produce students 
uho receive Presidential Academic Fitness Auerds eech yeer, end 
this year, one of their students placed first in the Sandoval 
County Spelling Bee. 

The National Indian School Board Association and the Association 
of Contract Tribal Schools contincas to recommend — as ue 
recommended to the House Appropriations Committee and the Sub- 
committee on Elementary, Secondary and Uocational Education 
during their respective hearings last March — that the Con- 
gress take uhataver action is necessary to prvent the Secretary 
of Interior from carrying out the proposed "contract or else" 
initiative against the expressed uishes of the tribal governments 
and local school boards. Further, ue recommend that the Bureau of 
Indian Affairs uork to improve its delivery system — not abandon 
it. Public Lau 95-561 provides a vehicle for uhat could be a 
model school system if it became a priority to carry out the 
lau — both the spirit and intent as ueil as the technical man- 
dates. - 
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In 1979 and 1933. the Bureau did. mak« a concerteo efrort to 
implement 95-561. Regulations u^ra pushed through, training 
uas conducted, agreements uere deueloped. etc. Since that 
time, ue have or ten observed e reversed t«:end in that much 
of the policy-setting and decision-making has been pu.led 
back to the central office Itvel. 

I have heard that Assistant 5ecretary state that a "national 
system of education uill not uork - it must a local 
system . Very feu people uould disagree uith that type 

of philosophy. Certainly, as an organization uhich promotes 
leadership through school boards, ue uould support ideas 
uhich facilitate local control, Houever. 95-561 never intended 
for the B!A sy«tem to be 8 national syctem. The reverse is 
true -- more and more of the decisions and control uas tc be 
spun off to the lo^al communities. The only real function of 
the Central Office should be to set some very bx:oad policies- 
via the exxdting set of Policy regulations and to ensure that 
a student count is taken so that funds may be allotted. 

Uhen addressing- the issue of increased local control, one 
must examine the current difficulties Indian .communities have 
oettino'lndians on public school boards. ^According to a 1986 
American School Board 3ournal, only .9% of the board ™«"ber8 
in publiC-*achhols are American Indian. Present school boards 
in BIA-operated and tribal contracted schools are Indian and 
are elected or appointed in accordance uith tribal lau and 
delegations. of authority. Tor your information and revieu, I 
em providing you a copy of a BIA SchooL.Boatd Profile/Directory 
uhich- makes some comparisons nationally. Page 18 of the docu- 
ment also provides a comparison of hou public school boards, 
BIA boards-, and the generel public rank educational issues and 



concerns. 



Other examples' of non-implementation are 1) a detailed plan to 
bring educational facilities into compliance uith health and 
safety standards; 2) regulations uhich modify the personnel 
system; 3) changes in the ISEP regulations; 4) annual reports 
to Congress uhich include recommendations for improving local 
control efforts; and numerous other provisions contained uithin 
95-561 98-511 and gg-89. This non-implementation has, once 
again, resulted in still more amendments HR 5 and the om- 
panion 5 1645. Hou many more times do ue tfy 'to fix" uhat 
really uas already provided for under the original 1978 lau, 
g5-561? 

In add^.ion to concern over the 1988 education initiatives, 
NISBA is concerned over other issues uhich I uould like to 
briefly mention at this time: 

or particular concern is the increasing gap betueen salaries 
of teachers in BIA schools and salaries of nearby state public 
school districts. Although 95-561 includes a provisjon uhereby 
a position could receive an additional 25X to the basic rate of 
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pay, th« Bureau has not utilized this provision to the advantaoe 
of the local schools. In cases uhere it could be used, the 
schools do not aluCys have th© dollars. Two years ago, ue uorked 
on a provision uhich would have authorized a separate sum of money 
for merit and other pay provisions. Houever, the 8IA opposed it 
and the provision was stricken from a later version of the legisla- 
tion. NIS8A recommends that in order to have a clear picture of 
this problem that a atudy be conducted uhich uould compare salaries 
of BIA teachers uith teachers in their respective states. For 
your information, I am attaching an NEA survey of average salaries 
The eiA is falling further and further behind in most states and 
this contributes to recruitment ai.J maintaining good teachers. 

The status of uage grade employees needs to be revieued and some 
alternatives for change developed. Not only uould it increase 
local control butmoney uould be saved as uell. Currently, cooks 
and bus drivers make salaries comparable to principals and teachers 
and school boards have no say in the selection of these individuals 
in many locations. This problem has to do uith the manner in uhich 
surveys are conducted for establishing uage grade pay scales. 

One lingering problem is the timeliness of receiving final allot- 
ments. Although the BIA did get out earlier allocations this 
year, it is still mid-ear before a school actually knous uhat 
their budget is — harcly conducive to good planning and sound 
financial management and accountability. Authorization already 
exists for both foruard funding and advance funding; it is not 
being utilized. This is anothei case of implementing uhat is 
already authorized. ^ 

Incentives to contracting schools must be provided so that tribes 
find It desirable to run, the schools themselves. And for those 
locations uho find it more desirable to remain a 8lA-operated 
school uith school boards functioning under tribal delegations 
of authorities and 561 regulations, there should be a system 
uhich promotes local control to the fullest extent possible. 

It 11 the position of the National Indian School Board Association 
that the energy currently being expended on trying to identify 
alternative delivery systems could be better spent on makinq the 
present system uork. ^ 

Again, thank you for your concern about the education of Indian 
children. Please do not hesitat? to contact me ii I can provide 
additional information or clarification. 
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Charting the USA 



Teacher pay range: 
$18,095 to $41,480 

Th« tvcragt USA tttchtr mada $25,313 and 
actxxjJ syswnw spant an avtraga of $3,723 per pu- 
pU in 198S^. aoeordSng to a National EdueattonAa- 
sedation survay. Total taachara: 2.495.000. up from 
2.21 1 .000 In 1 960. Alaska, ttw btogaat spandar. paid 
taachwa an avaraga of $41,480 wjth par-ttudant 
costs of $8,349. Soutt) DaKota taacfws aamad tha 
laast $18,095. Utah. 32nd in taachar salanas. spent 
least per pupO. $2,297. The NEA calculated that 
puUle schools averaged nearly- 18 students per 
tsacfier m elementary and secondary schools. Pay 
and cost par student inl985-66: 
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